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The 2006 Program on Law and State Government Fellowship Symposium,

From the State House to the Schoolhouse: Religious Expression in the Public

Sphere, brought together a stellar faculty from around the state and nation to

inform us about how laws, lawmakers, and citizens shape religious expression in

the public square and in the public schoolhouse. The sixth fellowship event since

the Program on Law and State Government's inception in 1997, the 2006

symposium and the articles in this issue emanating from that event embody the

Program's mission of fostering the study and research of critical legal issues

facing state governments.^ A vital component of the Program on Law and State

Government, the Fellowships offer an extracurricular academic opportunity for

students interested in contributing to the contemporary scholarship of law and

state government.^ As the custodian of this Fellowship experience at this school,

* Clinical Associate Professor of Law and Director, Program on Law and State

Government, Indiana University School of Law—Indianapolis. B.A., with distinction, 1998,

Valparaiso University; J.D., magna cum laude, 1991, Valparaiso University School of Law. The

Program on Law and State Government thanks the Indiana Law Review for continuing the dialog

between state governments and the academic community by including the symposium pieces in this

issue. The Program on Law and State Government also thanks all of those who made scholarly

contributions to the 2006 Symposium, especially those whose articles are published here. Finally,

the Program on Law and State Government celebrates the work of the 2006 Fellows, Chris

Campaniolo and Carrie Lynn.

1

.

The Program on Law and State Government Fellowship Symposium, From the State

House to the Schoolhouse: Religious Expression in the Public Sphere, was held on September 29,

2006, in the Wynne Courtroom of Indiana University School of Law—Indianapolis.

2. Awarded on a competitive basis, the Program on Law and State Government Fellowships

allow two students the opportunity to work together for one year exploring a topic of their choice

concerning a critical legal issue facing state governments in exchange for tuition credits of up to

$5000. Working under the guidance of the Director of the Program on Law and State Government,

Fellowship responsibilities have included hosting an academic event, collaborating to write an
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I laud the work, tenacity, and sincerity of the 2006 Program on Law and State

Government Fellows, Mr. Chris Campaniolo and Ms. Carrie Lynn, in tackling

this complex topic with such grace and integrity.

Religious expression, like poetry, art, law, and engineering, can encompass

limitless variety and purpose. As Rabbis Sasso and Sasso of Indianapohs's Beth-

El Zedek congregation have so eloquently expressed, religion can bring "an

attitude of reverence and humility, a spirit of compassion, a fervor for justice,

concern for rights and equality, care for the land, and respect for all."^ However,

as we know, religion is not without its social costs. As headlines from today's

newspapers and a multitude of chapters from history books reveal, religious

expression can divide and destroy communities at every political level. Jonathan

Swift put it this way, "We have just enough religion to make us hate, but not

enough to make us love one another.'"^

From the beginning of American history when "Puritanism . . . laid, without

knowing it, the egg of democracy,"^ religion and the practice of democracy have

been closely intertwined. Our history is rich with the logistic, semantic, and very

real conundrums of this fact. In 1789, Congress authorized paid chaplains three

days before reaching final agreement on the Bill of Rights, which bars Congress's

establishment of religion through law.^ George Washington said in his farewell

address to a country operating under the First Amendment, "Of all the

dispositions and habits which lead to political prosperity, Religion and morality

are indispensable supports."^ President Washington continued, "In vain would

that man claim the tribute of Patriotism, who should labour to subvert these great

Pillars of human happiness, these firmest props of the duties ofMen & citizens."^

After all these years, the evidence suggests that we are, to put it mildly,

divided as a country as to how we think and feel about these issues. A recent Pew
Forum on Religion and Public Life report stated that 67% of Americans consider

this country a Christian nation.^ However, a Gallup poll from 1999 reported that

over 50% of Americans cannot name the first book of the Bible and that 60% of

Americans could not define the Holy Trinity. ^^ The Pew poll also reported that
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almost half of Americans believe that Conservatives have gone too far in

imposing their religious values; conversely, 70% believe that Liberals have gone

too far in keeping religion out of government.' ' Currently, public debate and the

ongoing litigation about the propriety and the merits of legislative prayer

emanating from Indiana's State House highlight the deep divisions of

understanding surrounding the fundamental legal concepts of religious expression

and government speech.'^

With these facts, it hardly comes as a surprise when teachers, citizens, and

judges struggle with issues concerning how to create contours of religious

expression in the public sphere that allow robust debate but do not marginalize

or disenfranchise those holding a religious view that is not held by the majority.

Understanding and interpreting controversial issues of public life must take into

account that the borders between what is secular and what is sectarian may be

perceived quite differently. From the vitriolic and sometimes violent

controversies surrounding public schools' use of the Protestant Bible in the late

nineteenth century'^ to more recent debates about whether public school curricula

should reference historical dates with the Christian-based B.C. (Before Christ)

and A.D. (Anno Domini, Latin for year of the Lord) instead of B.C.E. (before the

common era) and C.E. (common era),'"^ the starting points of the questions blur

the boundaries of the answers.

For some the question is "how can we keep democracy safe from religion?"'^

For others, the question is "how can democracy survive without religion?"'^ The
Fellowship symposium presented an opportunity to explore how we draw the

Trends in U.S . Beliefs 49 ( 1 999); see also Bill Broadway, Are the Faithful Misinformed?, Wash.

Post, Aug. 5, 2000, at B9.
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Cornel West, Democracy Matters 146 (2004) ("This Christian fundamentalism is exercising

an undue influence over our government policies, both in the Middle East crisis and in the domestic

sphere, and is violating fundamental principles enshrined in the Constitution . . . .").

16. See A. JAMES Reichley, Reugion in AMERICAN PUBLIC LiFE 341 (1985); see also

Richard Neuhaus, The Naked Pubuc Square: Religion and Democracy in America ( 1 984)

(providing a critique of the political doctrine and practice that would exclude religion from the

conduct of public business).
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gossamer lines of religious expression in the public sphere as we travel between

our concentric circles of communities to do our work, teach our children, and live

our lives.

The 2006 Fellowship Symposium began with Program on Law and State

Government Fellow Chris Campaniolo's remarks addressing states' expression

of religion in the modern public sphere.'^ First, Mr. Campaniolo set the stage for

the day's symposium by contrasting de Tocqueville's assertion that religion was
"indispensable to the maintenance of republican institutions"^^ with Thomas
Jefferson's understanding that the Establishment Clause of the First Amendment
built "a wall of separation between church and state."^^ Then, drawing upon

current events, contemporary scholarship, and state constitutional references to

God and religion, Mr. Campaniolo urged us all toward "a more thorough

understanding of an area of law that is as complex and nuanced" as the

relationship between government and religion itself, and he encouraged

"meaningful, respectful, thoughtful discussion" rather than debate.^^

Next, Professor Douglas Laycock^^ shared remarks entitled. Government

Money, Government Speech, and the Establishment Clause in the Supreme

Court. ^^ He began by pointing out that collectively "we still make forms of the

Puritan Mistake."^^ Professor Laycock noted "both sides tend to think that all of

the close questions should be resolved in their favor and all of the risk ofjudicial

error should be put on the other side."^"^ After giving a brief history of religious

speech issues in America, Professor Laycock observed that two of the major

issues in the courts and legislatures today, school funding and prayer in school,

grew out of jurisprudence formed during the mid to late nineteenth century of

American history.^^ Professor Laycock contrasted the "remarkable stability" of

17. Christopher Campaniolo, States' Expressions of Religion in the Modem Public Sphere,

Address at the Indiana University School of Law—Indianapolis Program on Law and State

Government Fellowship Symposium: From the State House to the Schoolhouse: Religious
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22. Douglas Laycock, Government Money, Government Speech, and the Establishment

Clause in the Supreme Court, Address at the Indiana University School of Law—Indianapolis

Program on Law and State Government Fellowship Symposium: From the State House to the

Schoolhouse: Religious Expression in the Public Sphere (Sept. 29, 2006) [hereinafter Laycock
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liberty other than that of the Puritan variety, they had the liberty to live anywhere else in the world

other than Massachusetts and that was "plenty liberty enough." Id.
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current government sponsored religious speech jurisprudence with the "huge

turnaround" in jurisprudence regarding rehgious funding, noting that the last time

the U.S. Supreme Court struck down any sort of government financial aid to

religious educational institutions or religious providers of social services was
1985.''

Premising his conclusion with the statement, "The goal of religious liberty

is to preserve the liberty of every individual American to the greatest extent

possible," Professor Laycock explored the fundamental differences between the

prayer cases and the funding cases. '^ After contrasting the funding cases'

individual choice ramifications with the collective choice aspects of the prayer

cases, Professor Laycock briefly addressed the litigation before the Seventh

Circuit arising from Indiana's House of Representatives.'^ Noting current case

law holding that government-sponsored prayer not be too intensely sectarian.

Professor Laycock suggested that those in support of Indiana legislative prayer

invoking the name of Jesus Christ "have an uphill fight."'^

Recognizing that the "idea of universal, free public education has long been

a powerful force in American ideology,"^^ Fellow Carrie Lynn presented her

scholarship about religious expression in public schools.^^ Ms. Lynn recognized

the "challenges state governments and public school teachers face in determining

the appropriate place for religion in the classroom,"^' and surveyed common law

decisions addressing the Free Exercise Clause of the First Amendment. ^^ She

then suggested guidance on how the topic of religion "can effectively be

incorporated into a school's curriculum. "^"^ Noting the judicial directives to

public school teachers that teaching "about religion is acceptable and even

encouraged in public schools"^^ while "conveying a teacher's personal religious

beliefs to a student would constitute state sponsorship of a particular religious

belief system"^' in violation of the Establishment Clause, Ms. Lynn urged the

symposium audience to disregard the "stereotype that religion has no place in a

26. Id.

27. Id.

28. Id.

29. Id.
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public sphere such as a school."^'' She concluded her remarks with a quote from

William James: "The process of education, taken in a large way, may be

described as nothing but the process of acquiring ideas or conceptions, the best

educated mind being the mind which has the largest stock of them, ready to meet

the largest possible variety of the emergencies of life."^^

The afternoon panel discussion, entitled Religion in the Schoolhouse, featured

Professor Luke Meier,^^ Kevin McDowell,'^^ and Ken Falk."*' Moderated by

Fellow Carrie Lynn, the panel addressed a variety of legal issues arising from the

presence or absence of religion in public schools. Professor Meier started the

panel discussion by pointing out that public education's efforts to inculcate moral

values in our nation's children has, throughout history, depended upon religious

teachings and texts. Professor Meier cited the Massachusetts Education Law of

1647, the Northwest Ordinance of 1787, and recent polls as examples

demonstrating that a political majority of Americans have always supported

religion as a vehicle to teach morality as a part of public education.

Professor Meier noted that the tensions created by the political and legal

realities of such an entrenched societal value require creative solutions. He
counted voucher programs, after school prayer clubs, and funding of religious

resources in public school libraries as essential tools to address the concerns of

the political majority, accommodate the voice of the political minority, and

continue to strengthen a public school system envisioned by Horace Mann and

Daniel Webster. In his article. Using Agency Law to Determine the Boundaries

of Free Speech and the Establishment Clause,^^ Professor Meier suggests a

framework for courts to assess these and many other creative solutions arising

from religious expression in public schools.

PaneUsts Ken Falk and Kevin McDowell reminded symposium guests that

case law has not quelled a variety of citizen concerns and questions about

religious expression in public schools. Giving a variety of examples, Mr. Falk

noted that school prayer issues, despite settled case law on the topic, remains a

big part of his practice. Indiana's requirement that every public school day begin

with a moment of silence, while clearly condoned by courts, continues to raise

questions from parents and families subject to this requirement. Other issues

faced with regularity include release time programs, treatment of creationism in

the classroom, and, "the bane of the existence of any ACLU lawyer,'"^^ winter

37. Id.
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.

William James, Talks to Teachers on Psychology and to Students on Some of

Life's Ideals 145-46 (Dover Pub. 2001) (1899).

39. Professor Meier teaches for the University of Nebraska School of Law.
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Mr. Falk is Legal Director for the American Civil Liberties Union of Indiana.

42. Luke Meier, Using Agency Law to Determine the Boundaries of the Free Speech and

Establishment Clauses, 40 IND. L. REV. 519 (2007).
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Ken Falk, Religion in the Schoolhouse, panel discussion at the Indiana University School

of Law—Indianapolis Program on Law and State Government Fellowship Symposium: From the

State House to the Schoolhouse: Religious Expression in the Public Sphere (Sept. 29, 2006).
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holiday programs. Giving an update of current judicial treatment of issues such

as school mascots and the celebration of Halloween, Kevin McDowell
underscored the comments of Professor Meier and Ken Falk by stressing that

accommodation and sensitivity are the keys to common sense solutions to such

difficult issues. In The Paradox ofInclusion by Exclusion: The Accommodation

ofReligion in Public Schools,^^ Mr. McDowell shares a careful treatment of his

insightful remarks with the readers of this volume.

Professor Thomas Berg"^^ delivered the luncheon address, State Governments

and the Political Divisiveness ofReligion f"^ Professor Berg began his remarks by

asking, "What is the proper general principle for interpreting the First

Amendment's religious clauses?'"^^ He noted that over sixty years of

jurisprudential development has not yet led to a "consistent, satisfactory answer"

to this question."^^ Professor Berg examined this overall question from what he

described as the Breyer-Feldman approach of "minimizing religious division" and

the scholarship encouraging governments to "offer greater latitude for religious

speech and symbols in public debate, but also impose a stricter ban on state

financing of religious institutions and activities.
""^^ Professor Berg then suggested

that the avoidance of religious divisiveness should not be the guiding criteria in

resolving these issues.^^

Noting that allowing government funding of religiously integrated

educational settings may contribute to a "net reduction in religious political

divisiveness," Professor Berg quoted James Madison and George Washington in

concluding that a judicially imposed "cure" or aim of reducing religious

divisiveness may be worse than the "disease" of religious divisiveness in the first

instance.^ ^ Rather, Professor Berg urged that the Supreme Court's current

approach of respecting individual religious choice, in the school funding cases for

example, serves as a better guiding principle.^^ Applying this conclusion to the

legislative prayer case out of the Indiana House of Representatives,^^ Professor

Berg suggested that the courts could give voice to the fundamental goal

respecting individual religious choice by policing the process by which

44. Kevin C. McDowell, The Paradox ofInclusion by Exclusion: The Accommodation of

Religion in the Public Schools, 40 IND. L. REV. 499 (2007).
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individuals and different faiths are invited to offer legislative prayer rather than

policing required non-sectarian language of each legislative prayer.^"^

The 2006 Fellowship Symposium gave participants the luxury of a few hours

to ruminate about how the law gives the legal equivalents of both megaphones

and duct tape to state governments, state government actors, and public school

teachers in their respective roles in our public spheres. The law's efforts to give

force and effect to the First Amendment of the U.S. Constitution and the states'

efforts to allow meaningful religious expression as they carry out their work
present difficult questions and even more difficult answers. To expect anyone,

voter or legislator, to sterilize her public voice from her private faith, seems

ludicrous to some and necessary to others. Whether it is a Christmas tree in the

atrium of a public law school, a state government's recognition of Good Friday

as a state holiday, or even the law's recognition of an "Act of God," it is my hope

that the articles contained in this issue let us ask, answer, and, as Chris

Campaniolo and Carrie Lynn suggested, to discuss with our fellow citizens these

questions with empathy and understanding. Doing so is, and will be for the

foreseeable future, an integral part of what is it to be an American.

Cynthia A. Baker

Director, Program on Law and State Government

54. Berg Address, supra note 46.


