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The supporters of the no announce rule have never announced that they are
engaging in a game of “let’s pretend,” because it would make them look silly to
say either that judicial candidates don’t have any views, or that the views that
they have don’t matter, at least so long as they don’t tell anyone what they are.”’
Itis the discovery of the falsity of the “it doesn’t matter” proposition that may be
what the proponents of the no announce rule fear most because it would unveil
the fact that judges do not simply apply law in a mechanical fashion and grind
out decisions that ineluctably flow from prior precedents and the plain meaning
of statutes and constitutions. Those who deal with the law already know that
truth, and many others surely suspect it. But even if most citizens were to learn
that the law is not all logic and reason, that alone could hardly undermine our
collective belief in the rule of law. The American people have been exposed to
far more damaging truths about our democracy than that there is a personal
aspect to judicial decisionmaking, and our system of government has still
survived. States have another option, and that is to acknowledge that most judges
have views, opinions, preferences, and biases—whether called judicial
philosophies or something else—and to admit that, in some close cases, those
views do matter in how the case is decided. Such a frank acknowledgment might
also convey to voters that they are generally better off to know those views
before they cast their ballots, rather than being surprised when those views begin
to appear in judicial opinions.

Consider some of the issues that could well arise in state appellate courts and
how knowing the views of the judicial candidates might affect a voter’s choice.
The business community is making a major effort in the courts and in the
legislatures to reduce their potential liabilities in a variety of ways. Even if the
no announce rule permitted candidates to do so, no judicial candidate would say,
“] favor eliminating lawsuits for personal injuries,” but instead he would talk
about “tort reform” which can mean a variety of things in different contexts. But
the real issues on tort reform on which the voters would like to have the views
of the candidates are the role of the jury versus that of the judge, whether courts
should take an aggressive stand in policing punitive damages awards, and what
the role of the court is under the state’s constitution in reviewing legislation
intended to help defendants and make lawsuits more difficult for plaintiffs.

67. Many defenders of the no announce rule did argue that states have a “compelling interest
in protecting the appearance” of judicial impartiality and/or judicial integrity. Brief of Amicus
Curiae National Association of Criminal Defense Lawyers at 17, Republican Party of Minn. v.
Kelly, 247 F.3d 854 (8th Cir.), cert. granted, 534 U.S. 1054 (2001) (No. 01-521) (emphasis added);
see Brief of Amici Curiae Brennan Center for Justice at New York University School of Law et al.
at 28, Kelly, 247 F.3d 854 (No. 01-521); Brief of Amicus Curiaec Minnesota State Bar Association,
at 4, 12-16, Kelly, 247 F.3d 854 (No. 01-521). This argument has some merit if its proponents
believe the judiciary actually is impartial and unlimited speech in judicial elections may create a
misconception to the contrary. However, since all judges are not always impartial, it is much harder
to justify covering this fact up from the public. In our system of government, there can be little
justification for mandating silence in order to prevent the people from learning the truth about some
part of a branch of their government.




































