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should, to the extent feasible, be guided by rules—that is, by openly
acknowledged, relatively stable, and generally applicable statements of
proscribed conduct. The evils to be retarded are caprice and whim, the
misuse of governmental power for private ends, and the unacknowledged
reliance on illegitimate criteria of selection. The goals to be advanced
are regularity and even-handedness in the administration of justice and
accountability in the use of government power. In short, the “rule of
law” designates the cluster of values associated with conformity to law
by government.'®

Consider too the due process clause, which gives litigants the right to an
impartial judge, to a decision based on facts presented by the litigants, evidence
constrained by rules of relevance, and arguments of counsel based on the
commands of existing law. Fidelity to these norms is central to our desire to
remain a nation governed by laws, not by men, where clear, impersonal,
universally applicable general laws constrain the conduct of both individual
citizens and those who govern them. Abiding by these norms also secures to all
citizens the promise that law itself—and those entrusted to apply it—will exhibit
qualities of regularity, certainty, transparency, predictability, evenhandedness,
and equal, impersonal, disinterested and impartial treatment according to known
general rules and without regard to status, rank, or political persuasion. For all
its platitudinous quality, the boast that we are—and relentlessly aspire to be—a
nation of laws, not men, is the bedrock of our entire legal system.

What rule of law norms and commands of due process imply for judges is
that they are not supposed to be “accountable” for their decisions to public
opinion about whether they are “correct” or not—no matter how well- or ill-
informed public opinion may be. Rather, they are accountable to the legal system
itself, to the precedents and rules that guide their decisions, and to the litigants
whose cases come before them."” With all due respect to legal realists, it is
implicit in the nature of the judicial duty impartially to apply the law (rather than
to make it, as do politically accountable legislators, or to enforce it, as does the
politically accountable executive) and not to attend to the policy whims of the
political majority at any particular moment. Our system of representative
democracy permits the majority’s policy whims to be enacted into law by
legislators, and provides for judges to apply the law that the majority has passed.
The majority may prefer at any given time simply to ignore existing law rather
than to expend the political effort to change it, and they may thus reward the
judicial candidate who promises (however implicitly) to ignore rather than to

16. John Calvin Jeffries, Jr., Legality, Vagueness, and the Construction of Penal Statutes, 71
VA.L.REV. 189, 212-13 (1985).

17. T acknowledge here that I am finessing a very difficult question about judicial
accountability and what mechanisms exist to enforce it. The point in text is not necessarily that
“accountability to the legal system itself” is an adequate means for constraining judicial abuse of
power, for that is a question that must be left to another day. The point simply is that the idea of
direct judicial accountability to the electorate is anomalous.
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abide by it. But these realities ought to be irrelevant to the question whether the
First Amendment permits candidates for judicial office to speak qua candidate
without restraint about political and legal issues. The judicial process is already
unfortunately highly politicized, and unrestrained campaigning by candidates for
judicial office threatens even greater politicization. This in turn threatens to
undermine the rule of law and deprive citizens of due process.

The next question, though, is whether we can inhibit the politicization of the
judicial process with rule of law and due process constraints. It is not merely
First Amendment doctrine, nor an indiscriminate insistence that judicial
elections—because they are elections—“operate free of government distortion
or control,”'® that stand in our way. Forces other than the First Amendment have
brought us to the point where judicial election campaigns seem to pose a threat
to the promise of judicial impartiality. In recent decades, law has become
ubiquitous, with legal rules and regulations governing seemingly every facet of
American life. American citizens are notoriously litigious. Courts have placed
themselves at the center of most of the major social controversies of the day,
from abortion to affirmative action, from school prayers to school vouchers.
Thus the stakes in judicial elections are increasingly high for those individuals
and groups who believe their interests are potentially at risk if the “wrong”
candidate prevails. With the stakes becoming ever more significant, the prospect
of inducing more restraint on the part of judicial candidates or their advocates
and opponents does not seem to be a bright one.”” Finally, since legal realists
have stripped us of our innocence about the extent to which the “rule of law”
ever was, could be, or even should be a reality, it is not as easy as it once might
have been to make the case that restraints on speech during judicial elections is
warranted by the need to preserve the rule of law.

18. Briffault, supra note 1, at 834.

19. Onthis point, I offer a note of additional skepticism about whether, even if public funding
conditioned on candidate adherence to speech codes, debate requirements, and voter pamphlet
restrictions were to pass both political and judicial muster, it would help much. So long as
independent advocacy were permitted—and the case for and practicality of restraining it are both
highly questionable in my view—judicial elections would continue to be politicized especially in
high profile, high stakes races.






