INDIANA CIVIL FORFEITURE: HOW SHOULD WE PROCEED?

EVAN DEIG

INTRODUCTION

In Indiana, an elderly man had his vehicle seized by Indiana authorities
because his stepson was pulled over and charged with a marijuana offense while
borrowing the man’s vehicle." Although the stepson’s charges were eventually
dropped, the man was forced to fight for eight months to get his vehicle back,
which was affixed with a handicapped license plate.” The legal process that
allows this deprivation of property to occur—Indiana civil forfeiture.

Civil asset forfeiture actions proceed in rem and are based on the legal fiction
that property can be found guilty based on suspicion of the specific property's use
in the commission of criminal activity; the property's guilt is determined
independently from the underlying criminal conduct.’ Neither a criminal
conviction nor charge is necessary to initiate civil forfeiture in most jurisdictions.*
While considered a civil proceeding, civil forfeiture lives in a realm that would
not exist without the underlying criminal conduct.’

Civil asset forfeiture, an adjunct to the criminal justice system, is a powerful
law enforcement tool. Money and property can be seized based on suspicion of
its connection to illegal activity then forfeited to the government under the less
burdensome civil system. Proponents of civil forfeiture rationalize forfeiture as
a strong tool to take the profit out of crime, deter future crime, and weaken
organized crime.® By taking the profit out of crime, civil forfeiture schemes give
law enforcement a strong financial incentive as the value from the forfeited
property flows back to law enforcement.” Critics of civil forfeiture argue that law
enforcement abuses the system for profit while the due process rights of those
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subject to forfeiture suffer under a civil system.® Therein lies the conflict—police
view civil forfeiture as a necessary and highly effective crime-fighting tool. In
contrast, those subject to forfeiture must deal with a system often tilted in favor
of the government. Additionally, the impoverished are targeted and perversely
impacted by civil forfeiture.’

In response to criticisms of civil forfeiture, reform efforts are emerging on the
state and federal levels.'” The issues at the forefront of reform are law
enforcement’s profit incentive and the standard of proof necessary to forfeit
property.'' There is variation in solving the issues posed by civil forfeiture among
the states.'

Indiana falls behind in creating a civil forfeiture system that strives for
fundamental fairness. Forfeiture is a statutory civil proceeding in Indiana."
Indiana forfeiture proceedings may proceed without a criminal charge or
conviction.'* Law enforcement may seize property related to a crime prior to the
State filing a civil forfeiture action.'” The State is only required to prove by a
preponderance of the evidence that a nexus exists between property and criminal
conduct or activity.'® Indiana’s civil forfeiture scheme maintains an enormous
profit incentive as most forfeited proceeds go to law enforcement and
prosecutors.'” Individuals subject to Indiana civil forfeiture are not entitled to a
jury trial.'® If a litigant is indigent, they are unlikely to be appointed counsel."
Thus, fundamental due process concerns remain as those without lawyers face a
system that favors the well-equipped and powerful state. Introduced legislation
in Indiana aims to alleviate some of the issues presented by civil forfeiture in
Indiana, but does it go far enough?

This note explores potential remedies to the issues posed by Indiana’s civil
forfeiture scheme: the State’s profit motive, an insufficient standard of proof,
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poor access to counsel, and lack of the right to a jury trial; this note further argues
that Indiana falls behind in civil forfeiture reform and then introduces model
legislation.

Part I of this note provides an overview of civil forfeiture through a brief
history and a discussion of its modern-day use and development in the federal
government, the states, and Indiana. This overview provides insight into the
function and current State of Indiana civil forfeiture. Part II discusses the core
issues in Indiana civil forfeiture law and identifies concerns that future legislation
should address. Part III examines approaches taken by other states. In addition,
this section introduces Indiana legislation to remedy issues found in Indiana civil
forfeiture and offers recommendations for the next steps to alleviate Indiana’s
core civil forfeiture issues.

1. OVERVIEW OF CIVIL ASSET FORFEITURE

A. History and Development of Civil Forfeiture

Civil forfeiture is a legal fiction that stands for the proposition that property
itself can be guilty of wrongdoing.”® It is a unique area of law derived from
English common law.”’ At common law, property that caused the death of the
King’s subject was forfeited to the English crown; this was tied to biblical
practices.”> English law further provided statutory forfeiture of property used in
violation of customs or revenue statutes.”” In the United States, statutory
forfeiture was also carried over from England.** In the last century, civil forfeiture
was rarely used, except during the Prohibition Era; after that, governments used
civil forfeiture sparingly.*

In the 1970s, civil forfeiture re-emerged as a powerful tool to combat
increasing drug crimes as the federal government enacted the Comprehensive
Drug Abuse Prevention and Control Act (“CDAPCA”) of 1970 that allowed for
the seizure of drugs and other items used in the commission of drug offenses.*
In 1974, “contemporary federal and state forfeiture statutes reach[ed] virtually
any type of property that might be used in the conduct of a criminal enterprise.””’
In 1978, an amendment to the CDAPCA gave the federal government more
expansive forfeiture powers as the government was authorized to forfeit the
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proceeds resulting from drug crimes.®

As the War on Drugs ramped up in the 1980s, the federal government
acquired express power to seize real property in 1984.> With the inclusion of real
property, the federal government can reach an extensive list of properties.*
Notably, Congress also instituted the equitable sharing program®! and allowed the
Attorney General to use forfeiture proceeds to reimburse costs.*”> Equitable
sharing allows state law enforcement to give the federal government seized assets
forfeited through federal procedure, and the police then receive up to eighty
percent of the property value back.”

Civil forfeiture is not the sole avenue for the federal government to receive
tainted property. There are two additional avenues that the government may
utilize in forfeiture on the federal level: administrative forfeiture and criminal
forfeiture.’* Administrative forfeiture is available when there is no claim
contesting the seizure.*” A federal agency that seizes property based on probable
cause is authorized to initiate procedures that allows the agency to retain the
property without court supervision.’® Criminal forfeiture proceedings are in
personam, and a conviction is necessary for the disputed property to be
forfeited.’”” In criminal forfeiture, the law affords defendants the greater
procedural and constitutional rights that accompany criminal proceedings.’® On
the other hand, civil forfeiture merely proceeds in rem, and a criminal conviction
is entirely irrelevant to a forfeiture determination.”” Despite the availability of
criminal forfeiture, civil forfeiture is utilized more frequently than criminal
forfeiture for several reasons: only the culpability of the property is at issue; there
is a lower standard of proof; claimants receive limited procedural protections; and
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indigent individuals are generally not entitled to appointed counsel.*’ Although
federal civil forfeiture reform efforts are aimed at constitutional and procedural
protections, comprehensive civil forfeiture regimes maintain "perverse
incentives" where property owners do not receive meaningful protections.*'

Congress attempted to reform civil forfeiture in 2000 when it passed the Civil
Asset Forfeiture Reform Act (“CAFRA”) “[t]o provide[] a more just and uniform
procedure for [flederal civil forfeitures, and for other purposes.”* CAFRA
implemented procedural rules for civil forfeiture proceedings,” placed a higher
standard of proof on the government,** provided for an innocent owner defense,*
and provided court-appointed counsel for indigent homeowners subject to
forfeiture of their primary residence.** CAFRA, aimed at alleviating concerns
lingering from earlier civil forfeiture legislation, was a step forward in improving
civil forfeiture. However, concerns linger as forfeitures and stories of their abuse
remain prevalent.*’

The issues stemming from federal civil forfeiture law are also present in
states. Data from states and the federal government show that in 2018,
governments received more than $3 billion in value from forfeiture.*® With this
heavy use of civil forfeiture, serious problems emerge. The threshold problem is
law enforcement’s financial interest in seizing property because they directly
benefit from the funds.* Another prominent issue is the use of lower standards
of proof in civil forfeiture proceedings compared to the criminal standard of
beyond a reasonable doubt.’® Furthermore, those subject to civil forfeiture are not
afforded important procedural and substantive rights that accompany criminal
proceedings, such as the right to counsel and limited discovery.’!

Since 2015, thirty-two states and the federal government have enacted civil
forfeiture legislation to remedy the deficiencies of civil forfeiture,”” and more
than 100 bills aimed at civil forfeiture reform were introduced in all fifty states
in 2017.> But as states construct their civil forfeiture schemes, there is
considerable variation among state laws.”* Many states endeavored to improve
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their civil forfeiture systems by increasing the government’s standard of proof
and removing the profit motive of forfeiture from the hands of law enforcement.*®
It remains to be seen whether these reforms will successfully combat the issues
presented by civil forfeiture.

B. Civil Forfeiture in Indiana

Dating back to 1851, Indiana envisioned that value from forfeited property
would be allocated to the Indiana Common School Fund as the relevant
constitutional provision states that the Common School Fund is entitled to receive
funds "from all forfeitures which may accrue."*® The income of the Common
School Fund is designated only for the support of Indiana schools.”” In 1984,
legislators undermined this constitutional provision by allowing law enforcement
and prosecutors to deduct value from forfeiture proceeds to reimburse law
enforcement costs.’® In 2018, taxpayers challenged the constitutionality of the
Indiana statute permitting law enforcement reimbursement before the Common
School Fund receives proceeds.” The Supreme Court of Indiana concluded that
the text of article 8, section 3 of the Indiana Constitution supports the finding that
legislation was necessary to implement its provisions.” The court also found
historical precedent from 1873 legislation that allowed prosecutors and their
assistants to be compensated from the proceeds of fines and forfeitures.®' Lastly,
the court concluded that the structure and purpose of the Indiana Constitution
supported the Legislature's power to reimburse law enforcement costs.®> Thus,
law enforcement is authorized to benefit financially from successful forfeitures.

Criminal forfeiture does not exist in Indiana. Rather, forfeitures in Indiana are
purely civil proceedings.®® Indiana does not require the related criminal activity
to result in a conviction.** “But because forfeitures also have significant criminal
and punitive characteristics,” the Supreme Court of Indiana remarked that
forfeitures “are not favored, and should be enforced only when within both the
letter and spirit of the law.”* Forfeitures in Indiana proceed under two different
statutes: General Forfeiture and Racketeering.*

1. General Forfeiture—The General Forfeiture statute is utilized more
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commonly than the Racketeering statute.”” Under the General Forfeiture statute,
law enforcement seizes property, and then the filing attorney must file an affidavit
of probable cause no later than seven days after the seizure.®® Subsequently, the
local county prosecutor must bring the forfeiture proceeding within twenty-one
days after written notice from the owner demanding the property back or within
ninety days from the seizure of the property.*’

The General Forfeiture statute gives the State power to reach various property
types. Vehicles are subject to forfeiture if they are used or intended to be used by
the driver in connection with dealing, possessing, and manufacturing enumerated
controlled substances.”” Currency may be seized and ultimately forfeited if it is:
(1) used or intended to be used in exchange for an act violating a criminal statute;
(2) used in facilitating any violation of a criminal statute; or (3) traceable as
proceeds of a crime.” Currency “found near or on a person who is committing,
attempting to commit, or conspiring to commit” enumerated drug offenses can be
used as prima facie evidence that the currency was used in violation of a criminal
statute or is the proceeds of a crime.”” Additionally, real property and various
types of personal property can be subject to forfeiture.”” Thus, Indiana’s General
Forfeiture statute encompasses a wide range of property.

The State enjoys a minimal burden of proof in forfeiture actions. The
prosecuting attorney has the burden of showing that property is forfeitable under
the General Forfeiture statute by a preponderance of the evidence.”* The State
must show that a person with an ownership interest in a seized vehicle knew or
had reason to know the vehicle was being used in the commission of the
enumerated offense.”” Release of property that is subject to a pending forfeiture
determination is available only in limited circumstances.’”® Prosecuting attorneys
are authorized to retain an outside attorney to carry out the forfeiture action.”

If property is forfeited, the State sells the property at a public sale.”® Law
enforcement and prosecutors then take priority in the allocation of forfeiture
funds.” Furthermore, Indiana law enforcement is authorized to participate in
equitable sharing with the federal government, in which the participating law
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enforcement agency receives funds from the federal government.** Indiana law

provides limited circumstances in which indigent forfeiture litigants are entitled
to counsel.*’ Moreover, there is no right to a jury trial in Indiana civil forfeiture
proceedings.*

2. Racketeering—Under the Racketeering statute, forfeiture of property used,
intended for use, derived from, or realized through an alleged Corrupt Business
Influence statute violation is authorized.*’

The Corrupt Business statute is violated when one knowingly or intentionally
receives funds from “a pattern of racketeering activity” and invests such funds in
property or an enterprise.** Additionally, the statute is violated when, “through
a pattern of racketeering activity,” one establishes an interest or control in
property or an enterprise or is employed or associated with an enterprise.”
Further, property that is derived from or realized through “misfeasance,
malfeasance, nonfeasance, misappropriation, fraud, or other misconduct that has
resulted in a financial loss to the state” may be forfeited.** The Racketeering
statute allows for the seizure of property by court order upon a showing of
probable cause that a violation has occurred.*’” Property may be seized without a
court order if the seizure is incident to a lawful arrest or search.* The State must
prove forfeiture under the Racketeering statute by a preponderance of the
evidence.” The State is authorized to employ outside counsel to bring the
forfeiture action.”

3. Indiana Reform Movement—Proponents of Indiana civil forfeiture argue
that it is an essential tool of law enforcement and prosecutors.”’ Specifically, law
enforcement and prosecutors benefit from forfeiture because Indiana’s laws
cripple the economic incentive of crime and serve as a kind of equitable
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restitution.”> Additionally, forfeiture allows law enforcement to offset the costs
of drug operations with forfeiture proceeds.”

In contrast, critics of civil forfeiture doubt its efficacy in light of its frequent
use.”® Further, they argue that civil forfeiture makes forfeitures easy for the
government and burdensome on property owners.”” Commentators are critical of
the strong profit incentive of Indiana law enforcement; a low standard imposed
on the state in proving forfeitures; and the lack of sufficient protections for
innocent owners.”® Additionally, the lack of the right to jury trial and insufficient
access to counsel creates the concern that property owners are not adequately
protected against forfeiture.”” As the deficiencies of Indiana civil forfeiture
become apparent, reform is gaining momentum jurisprudentially and
legislatively.

Prior Indiana forfeiture law infringed upon constitutional due process rights.
In Washington v. Marion County Prosecutor, there was a constitutional challenge
to Indiana’s civil forfeiture law that allowed law enforcement to seize vehicles
incident to a lawful arrest, then hold the vehicle for 180 days or ninety days if the
owner demanded the return of the vehicle in writing.”® The court found that
Indiana’s statutory scheme that authorized seizure and retention of the vehicle
without a pre-forfeiture deprivation hearing was unconstitutional.” Specifically,
the court concluded that Indiana’s civil forfeiture laws violated the due process
protections found in the Fifth and Fourteenth Amendments.'*

In response, 2018 legislation endeavored to remedy due process concerns by
focusing on innocent owners, the timeline for forfeiture prosecutions, and
disbursements of funds.'' Specifically, if property is seized incident to a lawful
arrest, search, or administrative inspection, then the prosecuting attorney must file
an affidavit of probable cause no later than seven days after the seizure.'”> The
enacted bill included a provision that allowed innocent owners to petition for
release of vehicles and real property during the pendency of a forfeiture action.'’®
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However, the petitioner must meet several procedural requirements and establish:
(1) they are the owner of the record; (2) they benefit from the use of the property;
(3) the property is insured; and (4) they had no reason to believe the property
would be used for criminal activity to be granted this relief.'**

Next, the bill made changes to the timeline in forfeiture actions, in which the
prosecuting attorney for the county in which property was seized must file a
forfeiture action within twenty-one days after receiving a written demand from
the owner for the return of the property or within ninety days after the seizure of
property.'” The bill further prescribes the process for disposition of forfeited
property,'” rules for contingency agreements between the State and outside
counsel employed to bring a forfeiture action,'”’” and prosecuting attorney
reporting requirements.'*

Since 2018, Indiana legislators have attempted to change Indiana civil
forfeiture law. Senate Bill 24, which was introduced and died in committee in
2021, attempted to change civil forfeiture by repealing the General Forfeiture
statute.'’”” Senate Bill 152, introduced and ultimately halted in the 2022 legislative
session, focused on altering the disbursement of civil forfeiture proceeds.''’
Lastly, Senate Bill 295, which is no longer being considered, would have
replaced civil forfeiture with criminal forfeiture.''' The Indiana Legislature is
attempting to make progress toward civil forfeiture reform.

Indiana’s judiciary is also active in changing and challenging civil forfeiture
in Indiana. In 2019, the Indiana Supreme Court faced the issue of whether the
Indiana Legislature is constitutionally permitted to determine how and when
forfeiture proceeds accrue to the Common School Fund.'"? The court found that
historical precedent along with the structure and purpose of the Indiana
Constitution supported the Legislature's power to reimburse law enforcement
costs.'” The court held that Indiana’s statutory scheme allowing law enforcement
cost reimbursement before distribution to the Common School Fund was
constitutional despite the Indiana Constitution providing that the Common School
Fund would receive forfeiture funds.''*
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In another 2019 challenge, an Indiana civil forfeiture case made its way to the
United States Supreme Court.'" Indiana law enforcement seized a Land Rover
SUV purchased with $42,000 of life insurance proceeds because of the vehicle's
connection with the dealing of a controlled substance, a charge which maintained
only a $10,000 maximum fine."'® Ultimately, the Court held that the Eighth
Amendment's Excessive Fines Clause is an incorporated protection under the
Fourteenth Amendment.''” On remand, the Indiana Supreme Court found that the
defendant showed gross disproportionality of the forfeiture in light of the
underlying offense.'"® Thus, a significant limitation was imposed on forfeitures
as any state forfeiture must be proportionate to the underlying offense.'"” In a
novel Indiana Court of Appeals decision, a pro se defendant without other means
to employ counsel was allowed to use seized cash to pay for an attorney in a civil
forfeiture proceeding.'*’ But on transfer, the Indiana Supreme Court held that the
Indiana Court of Appeals could not order seized funds to the defendant for the
purpose of obtaining a defense.'*!

II. CORE ISSUES IN INDIANA CIVIL FORFEITURE

Despite recent legislation and judicial activity in civil forfeiture,
developments in Indiana civil forfeiture correspond with a slow evolution that has
left many crucial and ultimately detrimental aspects of civil forfeiture in place.
Namely, the core issues that warrant close attention and reform include a robust
profit motive, an easily satisfied standard of proof, insufficient access to counsel,
and the lack of the right to a jury trial.

A. Strong Profit Incentive

Indiana’s civil forfeiture scheme maintains an enormous profit motive.
Indiana’s profit incentive comes from many angles and has many layers. This
entrenched profit motive creates legitimate concerns as to whether the State is
forfeiting property in the interest of justice or to benefit financially from
successful forfeiture actions.

The State, namely police and prosecutors, directly benefit from the statutory
system of allocating forfeited funds.'** In 2018, as part of legislative reform, the
Indiana Legislature explicitly specified the disposition of proceeds derived from
forfeited property in Indiana.'” Indiana’s disposition scheme first requires

115. Timbs v. Indiana, 139 S. Ct. 682 (2019).
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117. Id. at 686-87.
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(Ind. 2022).

121. Abbottv. State, 183 N.E.3d 1074, 1085 (Ind. 2022).
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123. S.B. 99, 120th Gen. Assemb., 2d Reg. Sess. § 3 (Ind. 2018) (codified as amended at IND.
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payment of the contingency fees of non-state counsel."* Next, one-third of the
leftover funds are deposited into the prosecutor's fund for investigation and
prosecution costs.'*”’ Eighty-five percent of the remaining funds are then sent to
local or state funds of law enforcement.'*® Lastly, the Common School Fund
receives any funds remaining.'”” Thus, law enforcement is authorized to retain a
major share of forfeited funds at the expense of the Common School Fund.

To illustrate, for the 2018 fiscal year, local law enforcement agencies and
prosecutors received a total of $5,223,166 from forfeitures, while the Common
School Fund received a meager $13,619.'* Prosecutors and law enforcement are
given priority and entitled to most funds, while the Common School Fund
receives a minuscule amount of proceeds.'*” Commentators previously recognized
Indiana as a jurisdiction with a minor profit incentive, but the 2018 enactment
codified law enforcement’s entitlement to up to ninety-three percent of forfeiture
proceeds."”® Notably, current Indiana law does not provide a method for
determining law enforcement costs associated with the crime related to the
forfeiture of property.

Unlike other states, Indiana allows the State to employ outside counsel to
prosecute civil forfeiture cases on a contingency fee basis, in which outside
counsel takes home a certain percentage of forfeiture proceeds.””' Under this
scheme, private prosecutors, who often specialize in civil forfeiture prosecution,
are incentivized to successfully forfeit the maximum amount of property as they
will receive a share of the proceeds from the forfeiture.'** Private attorneys likely
look to have the most value forfeited as possible.'*

Another source of profit motive stems from federal equitable sharing in
Indiana."** Equitable sharing allows Indiana law enforcement to work with the
federal government to allow property seized in Indiana to be forfeited through
federal forfeiture."”® The cooperating state or local agency directly receives the
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125. Id. § 34-24-1-4(d)(3)(B).

126. Id. § 34-24-1-4(d)(3)(C), (D).

127. Id. § 34-24-1-4(d)(3).

128. IND.LEGIS. SERVS. AGENCY, FISCAL IMPACT STATEMENT S.B. 24, at 2-3 (2020), available
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proceeds from the federal government.”’® Once the federal government
successfully forfeits the property, the federal government may send up to eighty
percent of forfeiture proceeds back to the local or state law enforcement agency
that assisted in the forfeiture while keeping a minimum of twenty percent of the
proceeds.”’ In addition to forfeiture proceeds realized through Indiana law, the
federal government gave Indiana a total of $9,059,931 from 2016 to 2020."**

B. Standard of Proof

The standard of proof is defined as the “level of proof demanded in a specific

case.”"” In criminal proceedings, the State must meet the highest standard of
proof, beyond a reasonable doubt.'** The clear and convincing evidence standard
is commonly used in civil cases that involve allegations of fraud or quasi-criminal
issues in the case.'*' In civil forfeiture proceedings, the most common standard
is a preponderance of the evidence, which the federal government and twenty
states utilize.'** Indiana is in line with the majority of other states, as the State
must prove by a preponderance of the evidence that there is a nexus between the
enumerated criminal offense and the property used to commit or attempt to
commit a crime.'*® To prevail, the State must show a nexus between the property
and the crime by the “greater weight of evidence.”'**
Indiana law does not provide strong protections to vehicle owners who have their
vehicle seized due to alleged criminal conduct of another actor. The prosecutor
is merely required to show that the owner of the vehicle “knew or had reason to
know that the vehicle was being used in the commission of the offense.”'** There
is no method of asserting an innocent owner defense for other property types,
such as real property.

Given that civil forfeiture is closely related to criminal proceedings, elevating
the standard of proof is a key focus in civil forfeiture reform—a fact which is
illustrated by the thirteen states who raised the standard of proof since 2015.'*
In reform efforts, states vary between preponderance of evidence, clear and
convincing evidence, and beyond a reasonable doubt.'*” Some states use a higher
standard of proof, such as clear and convincing evidence.'** Other states take an

136. 18 U.S.C.§981(e)(2); 19 U.S.C. § 1616a(c)(1)(B)(ii); 21 U.S.C. § 881(e)(1)(A).
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approach that makes the standard of proof dependent on the type of property
potentially subject to forfeiture. For example, in the District of Columbia, the
government must generally prove by a preponderance of the evidence that the
property is subject to forfeiture."*” But for real property and vehicles, the
government must prove forfeiture by clear and convincing evidence."”’ A
minority of states, such as Florida, require that civil forfeitures be proven based
on the highest standard of proof—beyond a reasonable doubt."”' Other states,
such as Oregon, utilize a criminal conviction requirement that requires a person
be convicted of a crime before the State can initiate a forfeiture action.'”
However, Indiana maintains the most common and lowest standard of proof for
all types of property, preponderance of the evidence, which imposes a minimal
burden on the State in proving forfeitures.'>’

C. Subpar Access to Counsel Versus the Well-Equipped State

Indiana does not provide meaningful access to counsel for litigants facing
civil forfeiture. The Sixth Amendment provides counsel for a criminal defendant,
even when they are without means to pay for an attorney.'** The right to counsel
is also a right to effective counsel as competent legal help is key to affording a
defendant the ability to protect their interests in the adversarial process and
ensuring that the justice system “produce[s] just results.”">* The right to counsel
is fundamental as someone without counsel, despite their intelligence and
capability, lacks the competency to navigate the legal system to refute claims
made against them.'*® This is particularly important when one considers that civil
forfeiture implicates constitutional rights."”’

Civil forfeiture occupies a place between criminal and civil law and can be
punitive.””® The constitutional protections afforded to criminal defendants may
apply if the civil forfeiture proceeding is punitive enough that it should
reasonably be considered a criminal proceeding.'”® However, federal courts have
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found that there is not a right to counsel in forfeiture actions.'* This is significant
because civil forfeiture “is a major, underrecognized contributor that
systematically extracts wealth from low-income communities by seizing their
cash, cars, and homes.”'®' Thus, those who are already impoverished are deprived
of property. They are then left without counsel when they do not have the means
to contest the forfeiture action. The prospect of facing civil forfeiture is daunting
as civil forfeiture laws are complex. An impoverished litigant is no match for the
government with plentiful resources to prosecute the forfeiture action.
Additionally, property owners often fail to raise constitutional and statutory
defenses available to them.'*?

The Indiana Constitution states that “every person, for injury done to him in
his person, property, or reputation, shall have remedy by due course of law.”'*’
Importantly, the Indiana Constitution aspires to the ideal that “[jJustice shall be
administered freely, and without purchase; completely, and without denial . . .
' There is no right to counsel in civil forfeiture proceedings despite this highly
aspirational constitutional provision.'” Although the lack of the right to counsel
is consistent with other states and the federal government, other jurisdictions have
created ways to allow for counsel in civil forfeiture proceedings. For example, the
federal government allows for the appointment of counsel where an indigent
property owner’s primary residence is subject to forfeiture'®® and where the
claimant is represented by appointed counsel in the related criminal action.'”’

A small number of states have abolished civil forfeiture, making the
proceeding entirely criminal and thus subject to the counsel provision of the Sixth
Amendment.'”® As a result, indigent claimants are entitled to the appointment of
counsel to protect against charges against the person and property.'®

No special statutory provisions apply to civil forfeiture litigants in Indiana.
Instead, individuals subject to forfeiture may apply for court-appointed counsel.'”’
The indigency statute, aimed at preserving limited resources, requires the
defendant to meet several demanding requirements before being entitled to

160. See United States v. 87 Blackheath Rd., 201 F.3d 98, 99 (2d Cir. 2000), superseded by
statute, Civil Asset Forfeiture Reform Act of 2000, Pub. L. No. 106-185, 114 Stat. 202, 205, as
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counsel.'”" The court must find the person has insufficient means for the action
and may appoint an attorney only under exceptional circumstances.'”” In
determining whether the case presents such circumstances, the court may consider
the applicant’s chance of prevailing on the merits and their ability to investigate
and present their claims without counsel.'”” The court shall deny the appointment
of counsel if “[t]he applicant is unlikely to prevail on the applicant’s claim or
defense.”'”* Although Indiana has this method of obtaining counsel, it does not
create meaningful access for those facing forfeiture actions. This is because the
indigency statute focuses on the litigant’s ability to prevail against the
government in addition to a means consideration. In a civil forfeiture scheme that
favors the State, it is common for a litigant to have a low likelihood of prevailing
against the government.

The State exacerbates this problem with its plentiful access to counsel. It goes
without saying that Indiana is always represented by counsel in civil forfeiture
actions. Furthermore, the State is favored because prosecutors have experience
and knowledge in prosecuting civil forfeiture actions. In the cases where the
government prevails, the proceeds from such civil forfeiture action further
empower prosecutors.

Indiana further tilts the scales towards the government because it allows
prosecutors to retain a private attorney to prosecute civil forfeiture actions on
contingency fees.'”” In Indiana, “government-funded prosecutors are authorized
to expand their ranks by hiring private attorneys who are then rewarded with a
healthy percentage of all the property they can forfeit.”'’® Such private attorneys,
who make a living on the amount of property they can forfeit, are incentivized to
specialize in quick and efficient prosecutions.'”” Many times, the litigants will
default, deciding to cut their losses.'” All in all, Indiana does not do enough to
provide counsel to those without means in civil forfeiture.

D. The Right to Jury Trial

The right to a jury trial is a vital component of the criminal justice and civil
system, as evidenced by the founders' adoption of the Sixth and Seventh
Amendments.'” The jury trial was envisioned as a meaningful check on
government oppression.'*® Furthermore, “the right to have a jury make the
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ultimate determination of guilt has an impressive pedigree.”'*' This is particularly
important in civil forfeiture as abuse is prevalent, primarily due to the strong
profit incentive of law enforcement and the lack of legal protections for civil
forfeiture litigants.'*> Many jurisdictions maintain the right to a jury trial in
forfeiture actions.'®’

There is, however, a right to a jury trial in forfeiture actions under the
Seventh Amendment on the federal level.'** In United States v. One 1976
Mercedes Benz 28058, the United States Court of Appeals for the Seventh Circuit
held that, in 1791, statutory forfeiture actions on land were suits at common law
in which the right to a jury trial was available."* However, this does not apply to
the states, as the Seventh Amendment is not incorporated through the Fourteen
Amendment."*®

The right to a jury trial in forfeiture actions is also present at the state level
for some states. State courts have considered whether the constitutional right to
a jury trial attached at common law when their state constitution was adopted.'’
Importantly, these states have constitutional provisions that guarantee the right
to a jury trial in civil actions.'® These state courts held that there was a right to
a jury trial at common law when their state constitutions were ratified, and thus
the right to a jury trial was preserved.'"®” Therefore, a statutory provision
prohibiting jury trials in forfeiture actions is unconstitutional where there is a
constitutional guarantee of a jury trial."”” The Supreme Court of Montana noted
that federal jurisprudence, state jurisprudence, and American and English
common law supported the decision to “join the majority of states and federal
courts” in finding a constitutional right to a jury trial in forfeiture proceedings.""
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Like other states allowing jury trials, the Indiana Constitution states that “[i]n
all civil cases, the right of trial by jury shall remain inviolate.”'*> The Supreme
Court of Indiana has found that there is no right to a jury trial because forfeiture
actions are statutory proceedings and there is no right to a jury trial in statutory
proceedings.'”® There are no current provisions of the General Forfeiture statute
that give such a right."”* Thus, the Indiana Supreme Court and the Indiana
Legislature have not extended the right to a jury trial in forfeiture actions, despite
a right to a jury trial in other quasi-criminal proceedings.'*’

III. LOOKING TO OTHERS AND WITHIN FOR SOLUTIONS

A. Mitigation of Profit Incentive

Indiana can look to other states for suggestions on eliminating or mitigating
the profit motive of law enforcement in civil forfeiture. The civil forfeiture laws
of other states use schemes that distribute funds without law enforcement taking
most of the proceeds. Additionally, proposed Indiana legislation seeks to alter law
enforcement’s current entitlement to forfeited funds.

The District of Columbia illustrates that the profit incentive of law
enforcement can be mitigated as its statutory scheme directs all proceeds or
currency acquired from forfeiture to be deposited in the State's General Fund.
Law enforcement cannot use the property unless law enforcement buys such
property at a public auction.'”® The Attorney General of the District of Columbia
took issue with this scheme as it deprived law enforcement of financial
benefits."”” However, a legislative committee asserted that police should not be
funded “by seizing property and cash from poor residents.”"”® Vermont provides
that law enforcement receives a portion of forty-five percent of forfeiture
proceeds, but such funds are limited to the costs incurred in the forfeiture and the
actual personnel costs.'” The remaining fifty-five percent of proceeds go to
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Vermont’s General Fund.**

Indiana legislators introduced three bills that would have affected the profit
incentive of the State in forfeitures.””' Although the following bills are inactive,
they are a valuable tool in evaluating methods to mitigate the State’s profit
motive. Senate Bill 24 attempted to precisely define law enforcement costs as
those incurred by law enforcement in arresting and investigating the person who
used or possessed the property, prosecution of the forfeiture action, investigating
the offense and any other offense related to the property, and the costs of
prosecuting the civil forfeiture action.’*> Additionally, the bill set forth a
provision ending the equitable sharing program.*”

Provisions from Senate Bill 295 would prioritize parties other than law
enforcement, such as secured interest holders, innocent owners, and crime
victims, before distributing up to fifty percent of the remaining forfeiture funds
to law enforcement and up to twenty-five percent to prosecutors.”” Public
defenders or court-appointed counsel would be entitled to up to twenty-five
percent of funds, with the Common School Fund receiving leftover funds.**
Forfeiture funds would reimburse law enforcement personnel and prosecutors’
salaries, benefits, and overtime pay and the amount expended in their duties.”*

Under the provisions of Senate Bill 24 and Senate Bill 295, law enforcement
would likely receive less in civil forfeiture as there would be a proscribed limit
on law enforcement costs. However, it is unknown if the costs incurred would be
limited by this language. There is no way to ascertain how much property law
enforcement currently retains to reimburse actual costs and how law enforcement
calculates costs for reimbursement. However, law enforcement would still stand
to benefit from forfeited funds directly, and the profit motive of outside counsel
would still be present with their right to take priority in compensation under their
contingency agreement.

Indiana Senate Bill 152 would dramatically change the distribution of
forfeiture funds.*” The bill would still give outside counsel and prosecutors
priority in payment of their costs of the forfeiture action.*”® However, it would
provide for forty-two percent of funds remaining after that disbursement to the
United Way organization in the county for use in the community.*”” Additionally,
the bill would prevent law enforcement from acquiring military-style equipment
with forfeiture proceeds and end the equitable sharing program.*'’
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201. See supranotes 109-11 and accompanying text.
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Senate Bill 152 allocates a large percentage of forfeiture proceeds to the
United Way in the county responsible for the forfeiture.”'' Not only would this
scheme substantially reduce the number of funds that law enforcement may
receive, but it would be distributed in such a way to help Hoosiers obtain basic
needs necessary for survival’'> With this substantial revenue stream,
impoverished Hoosiers would receive resources from United Way. While civil
forfeiture frequently takes from those already impoverished, this scheme would
allow civil forfeiture to benefit the impoverished.

The Legislature could also devise a scheme consistent with the Indiana
Constitution, which provides for forfeiture proceeds to flow into the Common
School Fund. The District of Columbia shows that it is possible to devise a
scheme to distribute forfeited property where law enforcement does not stand to
retain any of the fruits of forfeiture.”'* However, the Legislature is likely reluctant
to devise such a scheme because of the 2018 legislation that explicitly codified
law enforcement’s entitlement to a massive portion of forfeited funds.”'* Thus, it
is unlikely that legislators will enact such a dramatic change. Vermont's approach
creates a kind of compromise that would divide forfeited funds nearly equally
between the Common School Fund and law enforcement, which is quite similar
to Senate Bill 152"

The introduction of these three bills that would affect the distribution of
forfeited property and funds reveals that legislators are aware that the profit
motive of law enforcement needs to be mitigated to the extent possible. A
commonality between Senate Bill 24 and Senate Bill 152, the end of equitable
sharing, is a crucial step to take as changes to the disbursement of funds will be
meaningless if law enforcement can use federal civil forfeiture to receive funds
from forfeitures in Indiana. If this provision were to stay in place, law
enforcement would be incentivized to use the federal forfeiture system, ultimately
allowing law enforcement to retain more proceeds than available under reformed
Indiana law. Consequently, Indiana litigants will not be subject to other aspects
of the federal forfeiture system, such as the standard of proof that Indiana
legislation may heighten. Federal prosecutors would be tasked with prosecuting
forfeiture actions, which would leave Indiana civil forfeiture law moot.

It is important to acknowledge that Indiana reform focusing on mitigation of
profit incentive will be severely limited if equitable sharing is left in place as law
enforcement could sidestep any limitations imposed by the Indiana Legislature
by participating in joint forfeitures with the federal government. Undoubtedly,
law enforcement and prosecutors will still need to be entitled to funds. The
current scheme has likely created a dependency in law enforcement on the
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proceeds from forfeiture. However, law enforcement can still take priority and
have the percentage of funds to which they are entitled reduced from over ninety
percent to a lower percentage. The above-mentioned bills would have this effect,
with Senate Bill 152 directing the funds for the benefit of the community. None
of the proposed legislation seeks to limit the profit motive of outside counsel
employed by the State. This issue warrants further attention in future legislation.
However, these bills are a step in the right direction by eliminating the profit
motive inherent in equitable sharing and the large number of forfeiture proceeds
that law enforcement and prosecutors are entitled to retain.

B. Alternatives to Indiana’s Standard of Proof

Although civil forfeiture is rooted in history and heavily utilized by the
federal government and states over the last century, Maine, New Mexico, North
Carolina, and Nebraska abolished civil forfeiture.*'® Instead, these states rely on
criminal forfeiture. For example, North Carolina replaced civil forfeiture with
criminal forfeiture, in which a conviction must occur before property can be
forfeited.’'” This effectively requires that prosecutors prove that property is
forfeitable beyond a reasonable doubt.

Closely related to criminal forfeiture is the requirement that a criminal
conviction must precede any civil forfeiture action against property. Minnesota
utilizes a criminal conviction requirement before the State can initiate forfeiture
actions.”"® The State must then prove by clear and convincing evidence that the
property is connected to the offense.”’” As of December 2020, fifteen states use
a prior conviction provision.”’ After the conviction, a preponderance of the
evidence or clear and convincing evidence is the standard that the state must meet
to forfeit property.”'

Indiana legislation embraces the criminal conviction approach. The
legislation would change the standard of proof for not abandoned or unclaimed
property from a preponderance of evidence to clear and convincing.””* Under
Senate Bill 24, there must be a related criminal prosecution that must result in a
conviction.”” This would add two improvements to the standard of proof by first
requiring the government to prove the actor’s conduct beyond a reasonable doubt
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in the criminal proceeding, followed by the property’s guilt by clear and
convincing evidence in the subsequent civil forfeiture proceeding.”** Senate Bill
295 takes a similar approach as a person must be convicted of the charged
offense, and then the State must prove that the property is subject to forfeiture by
clear and convincing evidence.**’

Like mitigation of profit motive, the ability of State law enforcement to
participate in the federal equitable sharing program severely limits changes to the
standard of proof. For example, North Carolina does not use civil forfeiture, yet
law enforcement received over $293 million from federal forfeitures from 2000
to 2019 while reporting no state forfeiture revenues during the same period.”*
North Carolina authorities can circumvent state law by forfeiting property under
federal civil forfeiture law with this extensive use of the federal scheme.
Although the revenue received yearly fluctuates, North Carolina law enforcement
relies on federal law to receive funds from forfeiture.””” The use of equitable
sharing affects other elements of state civil forfeiture. For example, authorities
can dodge proving forfeiture beyond a reasonable doubt and use the federal
standard of proof—a preponderance of the evidence—to enjoy the fruits of
forfeiture. Thus, Indiana must eliminate equitable sharing to ensure a meaningful
change in Indiana's standard of proof.***

Requiring a criminal conviction is not particularly helpful as it would
integrate the criminal standard of proof regarding the person. However, the
property would be subject to a civil standard of proof, clear and convincing
evidence. Conviction requirements still maintain the bifurcated nature of civil
forfeiture in which the standard of proof demanded is drastically lower for the
property than the person. Thus, criminal conviction requirements create one more
obstacle for the government in forfeiture, but the problems stemming from the
civil nature of forfeiture remain constant.””

Raising the standard of proof from preponderance of evidence to clear and
convincing evidence may not make proving forfeitures more difficult for the
government. A study of 159 Indiana civil forfeiture actions in 2018 revealed that
property owners did not defeat the government in a single case.”* It is unclear if
a heightened civil standard of proof would significantly improve such outcomes
in practice. Elevating the standard of proof from a preponderance of the evidence
to clear and convincing will still allow the government to prevail in forfeiture
actions by showing “a rational basis which can be supported by direct,
circumstantial, or inferential evidence that there were grounds for the seizure.”*'
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For example, Kentucky is a state that uses a clear and convincing evidence
standard.”*> However, the State may satisfy this standard of proof by showing a
small degree of traceability between the property and crime.** This is similar to
Indiana’s requirement as Indiana requires a nexus, described as “more than an
incidental or fortuitous connection™** between the General Forfeiture statute’s
enumerated crimes and the property subject to forfeiture. The nexus requirement
articulates the State's requirement to prove forfeiture by a preponderance of the
evidence.” For example, suppose law enforcement finds drugs and currency on
an individual. In that case, the State will likely be able to prove that the property
is subject to forfeiture merely by showing a “nexus” or connection between the
money and the drug offense. Further, the State may use the mere proximity of the
cash to the drugs as prima facie evidence in proving the “nexus.”® Like the
phenomenon seen in Kentucky, a clear and convincing standard of proof may not
increase the difficulty of proving a nexus between the crime and property before
Indiana courts.

Implementing a criminal conviction requirement will make forfeitures more
difficult for the State. However, once the State secures a criminal conviction, it
is unlikely that a clear and convincing evidence standard of proof will make a
meaningful impact on the level of proof demanded in proving the guilt of
property. Implementing a beyond a reasonable doubt evidentiary standard is the
best course of action to ensure that Indiana courts hold the State to a higher
standard of proof than what is currently required under a preponderance of the
evidence standard.

C. Increasing Access to Counsel

The necessity of counsel in civil forfeiture proceedings was recognized at the
federal level as early as 2000 when Congress passed CAFRA.*” CAFRA created
the requirement that an indigent property owner, whose primary residence is
subject to forfeiture, must be provided counsel by the court.”*® CAFRA gives
federal courts discretionary authority to appoint counsel to an indigent individual
who was represented by a public defender in a related criminal case.””” CAFRA
further provides for reimbursement of reasonable attorneys' fees if a forfeiture
litigant "substantially prevails" against the government.*** And in 2020, Congress
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introduced the Due Process Act to give all indigent individuals the right to
counsel in civil forfeiture proceedings.**'

In 2021, Maine abolished civil forfeiture, leaving criminal forfeiture in its
place.”*> Moving the proceeding to criminal court gives individuals facing
forfeiture strong protections under the Sixth Amendment, which provides the
right to counsel for those who cannot afford counsel.** Although the right to
counsel is not absolute in criminal forfeiture proceedings,*** the forfeiture action
triggers the constitutional guarantee of counsel to indigent individuals in criminal
proceedings. Thus, criminal defendants have counsel to defend against conviction
and the forfeiture of property related to the proceeding.

Failed Indiana legislation attempted to expand access to counsel for Indiana
forfeiture defendants who contest the forfeiture by requiring a criminal conviction
of the person who possessed or used the property in the underlying offense.*** If
the public defender represented an indigent defendant in the related criminal case,
the public defender could represent the indigent in the civil forfeiture
proceeding.*** This legislation would have entitled defendants to a public
defender or court-appointed counsel to defend against forfeiture.*’

Allowing a public defender to potentially represent the defendant in a
subsequent civil forfeiture proceeding is not statutorily authorized by any state.
A Pennsylvania appellate court decided that it was in the interest of justice to
allow a public defender, who represented a defendant in a prior drug prosecution,
to represent a civil forfeiture litigant in the related forfeiture action.*** However,
courts do not commonly authorize such appointments. Thus, the impact of
increasing access to counsel in this way is empirically unknown.

Allowing for discretionary authority of the public defender to represent an
indigent in the subsequent proceeding will not likely expand access to counsel in
a meaningful way. Public defenders are already shorthanded as a recent study
revealed that public defenders carry heavy caseloads as is.*** If a public defender
can decide whether they will provide counsel, they will likely decide to focus
their efforts on criminal actions because of the right to counsel in criminal actions
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found in the United States and Indiana Constitution,”* and the necessity of
devoting their time to criminal representation as public defenders are currently
stretched thin with massive caseloads.””" Due to the complexity of forfeiture
actions, a forfeiture scheme that is advantageous to the State, and the abundant
resources of the government,*** public defenders are in an unfavorable position
to help individuals subject to Indiana forfeiture. Moreover, there is the worry that
Indiana public defenders struggle to provide effective assistance of counsel as
is‘253

A public defender will not be in the position to help many litigants fighting
against forfeiture. The property owner subject to forfeiture might not be
prosecuted for the underlying crime if another person used the property in the
commission of the underlying crime.”** In this scenario, the owner would not have
access to a public defender under Senate Bill 24 as they would not be involved
with the underlying criminal proceeding. Facially, the legislation gives a method
of obtaining counsel, but the practical effect of such appointment is likely to be
minimal.

Another means of providing counsel comes from Abbott v. State, in which the
Indiana Court of Appeals allowed access to seized currency to pay for the legal
costs of an indigent’s forfeiture action.> However, this attempt to expand access
to counsel was undermined by the Supreme Court of Indiana.>*

In Abbott v. State, the Indiana Supreme Court held that the Racketeering
Statute does not permit a court to release seized cash in a forfeiture action so that
the defendant can hire legal counsel in the same action.®’ Additionally, in
denying Abbott’s request for appointed counsel the trial court did not abuse its
discretion in finding that Abbott was unlikely to succeed in the forfeiture action,
despite the existence of exceptional circumstances justifying the appointment of
counsel.”**

In April 2015, Indiana law enforcement seized drugs, firearms, and $6,760
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of cash on Abbott’s person.*” Abbott received felony drug charges.**® During the
pendency of Abbott’s criminal case, the State filed a forfeiture action under the
General Forfeiture statute and the Racketeering Statute.**' Counsel represented
Abbott at the onset of the action; however, Abbott’s counsel withdrew in October
2015 because Abbott could not pay legal fees.**> Abbott subsequently requested
court appointment of counsel via the indigency statute, but the trial court denied
this request due to Abbott's low likelihood of prevailing on the merits.*”® The
State moved for summary judgment on the entirety of the cash in July 2018.>** In
response, Abbott, proceeding pro se, stated that the cash found on his person was
to purchase a motorcycle and designated sources of lawful wages that exceeded
$20,000.>°° The trial court granted summary judgment, but the Court of Appeals
reversed because Abbott’s designations created a genuine issue of fact as to
whether the cash was lawfully obtained.**®

The Court of Appeals also held that Abbott was not entitled to counsel at the
public's expense because Abbott had the means to pay for counsel.”*” The court
reasoned that the cash belonged to Abbott until the State established a nexus
between the cash and corresponding drug crime.”*® In allowing the use of the
funds for a defense, the court interpreted the Racketeering statute to authorize the
court to order the use of the cash for the purpose of funding a defense.**’

The Court of Appeals noted that allowing the seized cash for the “limited
purpose of funding a defense”: (1) “levels the playing field” between forfeiture
defendants and the State; (2) ensures property is not ‘“needlessly and unjustly
forfeited;” and (3) comports with the Indiana Constitution which states “every
person, for injury done to him in his person, property, or reputation, shall have
remedy by due course of law.”*”’ The court stated that allowing use of the seized
cash ensures that trained counsel represents both sides in civil forfeiture actions,
in which defendants are faced with severe consequences but not afforded the
constitutional protections of criminal procedure.””" Furthermore, the court
bolstered their decision by stating that nonlawyers do not have the ability to
advocate for constitutional rights implicated by civil forfeiture.””?
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Nevertheless, the Indiana Supreme Court later found that the structure of the
Racketeering statute and the legislative intent behind Indiana’s civil forfeiture
scheme did not support Abbott’s use of the disputed cash for a defense.””” The
court did find that Abbott’s case presented exceptional circumstances that
warranted civil appointment of counsel.’”* That said, the court found that the trial
court did not abuse its discretion in finding that Abbott was unlikely to prevail on
the merits, and therefore, properly denied Abbott’s request for court appointed
counsel.’” As a result, the court eliminated the option of using disputed seized
funds to increase access to counsel.

Although the Indiana Court of Appeals’ decision was vacated, it would not
have affected many civil forfeiture cases because most forfeiture actions are not
initiated under the Racketeering statute that the court applied in Abbott>’®
Because Abbott was vacated, legislation is the sole remaining option to increase
access to counsel by using a defendant’s seized funds when there are no other
available assets to obtain counsel. For example, New York allows the release of
seized property subject to forfeiture to pay reasonable living expenses and bona
fide attorney’s fees in a forfeiture action provided the defendant shows the lack
of availability of other assets.”’” The court is to release the funds without regard
to whether the funds are the proceeds or instrumentality of a crime.””® Enacting
such legislation or a variation of such legislation would ensure that more funds
are available for litigants facing forfeiture.

The seized funds for a defense approach may be further limited as assets
seized may not be liquid or enough to pay for a defense. For example, in 2018,
the median amount of cash seized in a study of Marion County civil forfeiture
proceedings was $2,667.00, and approximately twenty-eight percent of seizures
involved cash amounts under $1,000.”” These cash amounts may not be enough
to retain an attorney for civil forfeiture proceedings that will likely be expensive
due to their complex nature. This method of obtaining counsel is limited in its
application.

Although Abbott eliminated a temporary moment of hope for indigent civil
forfeiture litigants, Chief Justice Rush provided a dissent in part that opined civil
forfeiture actions present special circumstances that should be considered in
evaluating requests for counsel under the indigency statute.”*’ Specifically, civil
forfeiture proceedings have unique characteristics that constrain a civil forfeiture
defendant's ability to show a likelihood of success.”®' Such characteristics include
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civil forfeiture’s quasi-criminal nature; the lack of procedural due process
protections (compared to its criminal counterpart); no right to counsel; a lower
burden of proof; and risk of self-incrimination if a parallel criminal proceeding
is ongoing.”® Chief Justice Rush concluded that the trial court’s denial of counsel
was an abuse of discretion after a consideration of the abovementioned
exceptional circumstances and the fact that Abbott’s case was strong enough to
proceed to trial*®’ The dissent provides hope that trial courts will consider
requests for court appointed counsel with the considerations set forth by Chief
Justice Rush, which may result in more access to counsel under the indigency
statute.

Given the shortcomings of Indiana legislation and Indiana jurisprudence in
expanding access to counsel in Indiana, Indiana can look to CAFRA to fill in
some gaps. By providing counsel to indigent individuals who may lose their
primary residence, Congress seems to have recognized that it is in the interest of
fairness to appoint counsel for someone who may lose real property, which can
have a devastating impact on someone already without means. Furthermore, it
would be wise to allow for attorneys' fees if a litigant prevails against the
government in forfeiture proceedings. This may give defense attorneys more
incentive to defend the interests of those without the means to pay counsel
initially. However, this approach is limited as well because even a skilled attorney
may have difficulty prevailing in a system that is so heavily favored towards the
State.

There is no perfect solution to increasing access to counsel in civil forfeiture
actions. As seen in Indiana legislation and jurisprudence, providing meaningful
access to counsel will likely require creative solutions to increase access to
counsel. The presence of legislation that would make forfeitures purely criminal
proceedings suggests that Indiana legislators are aware that forfeiture is a civil
proceeding intertwined with criminal law in which litigants should enjoy greater
access to counsel than they would in a typical civil proceeding. Indiana
legislation providing for a public defender in the subsequent civil forfeiture
proceeding is progress as it explicitly provides a means of obtaining counsel for
those facing civil forfeiture in Indiana.”** However, future legislation must
provide more civil forfeiture-specific provisions, such as access to seized funds
and attorneys’ fees, to make a meaningful impact.

Senate Bill 295 provides the best solution to inadequate access to counsel in
forfeiture actions.”®* Indigent defendants would be entitled to a public defender
or court appointed counsel by making forfeitures criminal proceedings. Although
worries of overly burdensome public defender caseloads and ineffective
representation will persist, a forfeiture defendant would not have to rely on the
Indiana indigency statute or discretionary representation by a public defender.
Furthermore, creative solutions to increase access to counsel would be
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unnecessary as there is an absolute entitlement to representation in criminal
proceedings. Senate Bill 295 is the best solution to ensuring that trained counsel
represents those without means in forfeiture actions.**

D. Implementing the Right to Jury Trial

Under proposed legislation, Indiana would join the majority of states in
allowing a right to a jury trial.**’ In a jury trial, an individual convicted of a crime
would utilize the same jury, which would reconvene to hear evidence in the
forfeiture proceeding.”** The jury would then have to find that the property is
subject to forfeiture by clear and convincing evidence.”® The legislation would
also codify constitutional excessiveness and proportionality considerations.*”’ The
jury’s determination of proportionality and excessiveness would be guided by:
(1) the fair market value of the property; (2) the seriousness of the crime; (3) the
extent to which the property was used in committing the crime; (4) the sentence
to be imposed for committing the crime; (5) whether the crime was completed or
attempted; (6) hardship to the defendant; and (7) hardship imposed on the
defendant’s family.”®' The implementation of this right serves a critical purpose
considering excessiveness determinations post Timbs v. Indiana.*** By allowing
citizens to make this determination, there is more faith that the system is not
unjustly taking property from Hoosiers.

Imposing the right to a jury trial in Indiana will undoubtedly increase the
costs of prosecuting forfeiture actions. Judges and attorneys view other means of
case resolution as “more predictable, faster, and more cost-effective than jury
trials.”** Compared to the vast amount of funds the State receives in civil
forfeiture, the cost imposed on the State by the right to a jury trial will be
minimal. Further, jury trials in Indiana have become scarcer as the years go on.
From 2014 to 2017, there was a twenty percent decline in jury trials in civil tort
cases.””* There is room for more civil trials as the right to a jury trial in civil tort
actions is now “more conceptual than tangible.”””* Importantly, judges and
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attorneys view jury trials as the fairest form of case resolution.””® In a civil
forfeiture system, in which fairness is placed in question, the benefit of fairness
outweighs any costs that may accompany jury trials.”®” The presence of the right,
at a minimum, gives the appearance of more fairness in civil forfeiture actions
and may serve as a limiting factor on the State’s pursuit of forfeiture as
prosecuting forfeitures will become more time consuming and expensive.

The right to a jury trial in civil forfeiture is not a groundbreaking reform.
However, the right to a jury trial is essential to improving fundamental issues in
civil forfeiture. An important check is placed upon the State by involving
Hoosiers in evidentiary and excessiveness determinations. Further, the
availability of a jury trial will force the State to consider the feasibility of
pursuing forfeitures.

The right to a jury trial will also supplement other safeguards. A heightened
standard of proof and increased access to counsel becomes more significant in the
context of jury trials. For instance, a clear and convincing standard of proof may
be more meaningful if a jury hears the proceeding, and the litigant has an attorney
to effectively communicate the State’s higher burden in proving that the property
is subject to forfeiture. Jury trials in Indiana civil forfeiture would complement
other protections and create an additional layer of protection.

CONCLUSION

Civil forfeiture schemes are problematic because the schemes are incredibly
advantageous to the State and detrimental to individuals facing civil forfeiture.
Indiana is not an outlier to this trend. The civil forfeiture landscape is changing
for good reason. As Indiana embarks on the road to civil forfeiture reform, the
question of whether Indiana has taken appropriate action surfaces.

This note identified and explored solutions to core issues posed by Indiana's
civil forfeiture scheme. Understanding the problems presented and potential
solutions is essential to this note's evaluation of the current state of civil forfeiture
in Indiana and the steps that legislators can take to remediate a system that gives
the power to the State while leaving those facing civil forfeiture with minimal
protections. This note argued that the core issues contributing to Indiana’s flawed
civil forfeiture system are: (1) a strong profit motive of the State; (2) an easily
satisfied standard of proof; (3) insufficient access to counsel; and (4) the lack of
the right to a jury trial.

Indiana’s civil forfeiture scheme is likely to continue its slow evolution.
Legislative efforts have not yet produced results. The inability of Senate Bill 24,
an overhaul of civil forfeiture, to progress through the legislative process suggests
that lawmakers are not ready to make drastic changes to Indiana civil forfeiture.
Moreover, the lack of success for Senate Bill 152, which would have mitigated
law enforcement’s profit incentive, reveals that legislators are not yet prepared
to remove the substantial revenue source for law enforcement produced by
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forfeiture. However, provisions of the failed bills that attempted to target core
forfeiture issues are necessary to propel Indiana one step closer to achieving
fundamental fairness for those facing civil forfeiture in Indiana. Even considering
provisions improving civil forfeiture, many issues will persist because of the
inevitable consequences of categorizing forfeiture proceedings as civil actions.

The most significant improvement to the issues found in Indiana forfeiture
would be the exclusive use of criminal forfeiture. Like other forfeiture legislation,
Senate Bill 295 failed to progress in the Legislature.”® Inferring that legislators
are not rushing to make changes to Indiana civil forfeiture, it is even less likely
for civil forfeiture to be replaced with criminal forfeiture. Despite the low
likelihood that legislators will enact such an extreme change, criminal forfeiture
would create a scheme that is less likely to unjustly deprive litigants of their
property.

Amending Indiana’s forfeiture law will ultimately make forfeitures more
burdensome on the State, and thus, forfeitures will bring in less revenue. The first
step towards meaningful change should be mitigation of the profit incentive of
law enforcement and prosecutors. Once financial dependency is decreased,
legislators can create more protections for forfeiture litigants without abruptly
depleting a significant state revenue source.””’ Ultimately, this can lead to a
criminal forfeiture system, in which litigants are afforded more protections.
Reducing law enforcement’s profit incentive and dependency on forfeiture
revenue is the first reform to be made on the path to creating a forfeiture system
premised on fundamental fairness.
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