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INTRODUCTION

“When you’re automatically registered to vote, that makes your life easier.”
This remark came on the floor of the West Virginia Senate shortly before the
Senate voted to pass an automatic voter registration bill.> The speaker? State
Senator Craig Blair, the Republican Majority Whip.” When the bill was signed
into law in April 2016, West Virginia became the third state to enact automatic
voter registration, following the lead of Oregon and California.* West Virginia
was also the first conservative-leaning state to pass an automatic voter registration
law.’

Automatic voter registration is a new and fast-moving area of law, one which
is attracting broad bipartisan support.® The premise behind automatic voter
registration is that rather than merely permitting citizens to register to vote on
their own initiative, states will take various steps to automatically register citizens
to vote.” In the last three years, thirteen states adopted some form of an automatic
voter registration law.® Oregon became the first state to adopt an automatic voter
registration law in March of 2015.° When Governor Charlie Baker signed an
automatic voter registration measure on August 9, 2018, Massachusetts became
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the most recent state to pass an automatic voter registration law.'” Nevada and
Michigan may be next, as automatic voter registration measures are on the ballot
for November 2018."'

Automatic voter registration is partly motivated as a response to low voter
turnout.'” Although 245.5 million American citizens can vote, only 157.6 million
Americans—Tless than 65% —report that they are registered."” And in 2016, only
55.7% of the voting age population in the United States went to the voting booth
and cast their votes.'* Although this is technically a majority, the United States’
voter turnout stands in stark contrast to other democracies in developed nations. "
Of the voting age population in recent elections, 87.2% voted in Belgium, 82.6%
voted in Sweden, and 80.3% voted in Denmark.'® In 2012, out of 172 countries,
the United States ranked 138" for voter turnout.'’

Though many factors affect turnout, such as the method of voting and voting
dates and times, registration is one key issue, as it is a prerequisite to voting in the
United States." And voter registration has been a hotly contested issue in recent
memory."”” Much civil rights activism during the 1960s was concerned with
registering black voters, who were threatened with eviction, termination from
employment, and even death when they tried to register to vote in some states.*
Happily, such violent intimidation is a thing of the past, and as of November
2016, 72% of white citizens, and 69% of black citizens, report that they are
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registered to vote.”' However, while this gap has closed, Asian and Hispanic voter
registration lags behind, at 56% and 57%, respectively.”> Additionally, while the
gap may have closed between black and white voters, the fact remains that
approximately 28% of eligible white voters, 30% of eligible black voters, 43%
of Hispanic voters, and 44% of Asian voters are not registered.”

Neither the Constitution nor the Bill of Rights refer to the voting rights of
individuals.** The Fourteenth Amendment contains the first mention of any right
to vote.”> The Amendment, ratified in 1868, forbids states to abridge the right to
vote.”® But it does not define the parameters of voting rights, including voter
registration.”” The Voting Rights Act of 1965 established that

No voting qualification or prerequisite to voting or standard, practice, or
procedure shall be imposed or applied by any State or political
subdivision in a manner which results in a denial or abridgement of the
right of any citizen of the United States to vote on account of race or
color. .. .**

The law’s impact was immediate and profound, as in Mississippi alone, “the
percentage of eligible black voters registered ballooned from 7% in 1964 to 67%
just five years later.”” Congress affirmed the importance of voter registration in
the National Voter Registration Act of 1993, commonly known as the ‘“Motor
Voter Act™ due to its requirement that voters be offered registration forms when
applying for a driver’s license.”' Most voter registration policies and procedures
are left to the states, as “[s]tates can within limits specify the qualifications of
voters in both state and federal elections; the Constitution indeed makes voters’
qualifications rest on state law even in federal elections.”* Indiana, like any other
state, is thus free to adopt automatic voter registration should the state legislature
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so choose.

This Note argues that automatic voter registration is an effective means of
cutting costs, improving efficiency and accuracy of registration, increasing voter
registration, and increasing voter turnout. This Note then argues that Indiana
should adopt an automatic voter registration law and proposes a model automatic
voter registration bill. Part I of this Note examines the history of voter registration
in the United States and discusses the current state of voter registration and
turnout. Part II then compares the various automatic voter registration laws that
have been adopted and the results since their enactment. Part III examines prior
attempts to pass automatic voter registration in Indiana and proposes a model
automatic voter registration bill.

I. HOw VOTER REGISTRATION CAME TO BE

The U.S. Constitution is silent on the issue of voter registration, automatic or
otherwise.” In fact, the right to vote is not mentioned at all until the Fourteenth
Amendment.** The Fifteenth Amendment, passed in 1868, states that “The right
of citizens of the United States to vote shall not be denied or abridged by the
United States or by any state on account of race, color, or previous condition of
servitude.”” It does not otherwise define the parameters of voting rights.**

A. The Evolution of Voter Registration

When the states adopted the Constitution, voter registration did not exist.”’
The first presidential election in 1788-1789 did not require any voter
registration.”® The original New York Constitution established voting
requirements, such as six months of residency and a minimum level of wealth, but
did not require any registration.” Vermont’s original Constitution merely
required that a voter be a freeman “having a sufficient evident common interest
with, and attachment to the community.”*’ In Connecticut and several other
states, there was no Presidential election, per se.*' Instead, the state legislature
chose electors that were pledged to certain Presidential candidates.* Some states,
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such as Virginia, chose electors by popular vote, but even then, most of Virginia’s
747,610 residents—including 292,627 slaves and 215,046 free white females, or
68% of the total population—were categorically barred from voting, as only male
freeholders could vote.*

It was not until 1800 that Massachusetts adopted the first voter registration
law in the United States.** Few other states would adopt voter registration
requirements until after 1860.* Early voter registration did not resemble voter
registration today.** In Massachusetts, local assessors conducted the first voter
registration by creating lists of eligible voters from personal knowledge,
submitting the lists to the selectmen, and then posting the lists before the
election.’” In New York City, early voter registration did not require an
application or any action by the voter.** Precinct officers created the lists by using
the poll list of the previous election to determine who was qualified to vote.*
Early voter registration in both Massachusetts and New York City required
government officials to register voters, placing the duty on the government, not
the voter.

Indiana did not enact a successful voter registration law until 1911; its first
voter registration law was enacted in 1867, but held unconstitutional in 1869.%°
That law mandated that “no person shall be deemed to have acquired a residence
in any township, city, or ward, so as to entitle him to vote therein, until he shall
have been a bona fide inhabitant of such township, city or ward, at least twenty
days before the day of election.” *' But the Indiana Supreme Court held that

[t]he constitution requires only that the person shall be a resident of the
township or precinct, in order to entitle him to vote, if he possesses the
other qualifications, and the legislature cannot say that this residence
shall be, or shall have been, for any specific length of time.**

After this ruling, Indiana’s voter registration methodology changed rapidly.
In 1917, county officers conducted central registration, and voters had to answer
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questions such as “[o]f what material is the house built in which you live?”** The
General Assembly abolished this requirement in the next session, and precinct
registration returned.’ In 1925, the legislature established the first county election
boards.”” The legislature required the boards to hold “registration sessions” to
transfer names from old polling lists and to accept applications by new voters.*®
However, due to serious abuses by local party politicians, the legislature repealed
the law in 1927; Indiana’s current voter registration process dates back to 1995,
with revisions since then.”’

B. Current Voter Registration and Turnout

1. Voter Registration Nationally—Many eligible voters do not register,’® and
voter registration varies by state.”” Many states, including Arkansas, Idaho, and
Maine, do not permit online registration.”” Voters must apply by mail or in person
at a government office.”’ Indiana is one of many states that permit voter
registration either in-person or online.”> Meanwhile, North Dakota does not
require voter registration.”’ Instead, eligible voters are required to bring
documents showing proof of birth and residency to the polls on election day and
be entered into the state’s central voter file.**

2. Voter Registration and Turnout in Indiana.—In the past, Hoosiers voted
in large numbers. In 1964, 92% of Indiana’s voting age population registered to

53. HARRIS, supra note 45 at 87.

54. Id.

55. Id. at 88.

56. Id.

57. IND. CODE § 3-7-31-1 (2018); HARRIS, supra note 45, at 89.

58. DeSilver, supra note 13.

59. Eli Watkins, How to Register to Vote in Every US State and Territory, CNN (Oct. 12,
2016), https://www.cnn.com/2016/08/14/politics/how-to-register-to-vote-in-every-us-state-and-
territory/index.html [https://perma.cc/M2MX-HAEM].

60. Id.

61. Id.

62. Voter Registration, IND. ELECTION DIVISION (2017), http://www.in.gov/sos/elections/
2403 .htm [https://perma.cc/TH7L-DZMN].

63. Watkins, supra note 59.

64. Id. It should also be noted that North Dakota recently passed a law which requires North
Dakotans to provide identification with a residential street address. Natasha Bach, The Supreme
Court Just Made It Harder for Native Americans to Vote in North Dakota, FORTUNE (Oct. 10,
2018), http://fortune.com/2018/10/10/supreme-court-north-dakota-voter-id-laws/
[https://perma.cc/BLEW-CKQ6]. Thousands of Native American voters use PO Boxes, as their
homes do not have street addresses. /d. The Supreme Court of the United States refused to hear the
case before the November 2018 midterms, allowing the law to go into effect. /d. Justice Ginsburg’s
dissent, which Justice Kagan joined, notes that 70,000 North Dakotans lack a valid ID under the
new law. Id.



2019] A BIPARTISAN POLICY FOR DEMOCRACY 487

vote, and 80% of registered voters went to the polls.*” By 1984, only 76% of
Indiana’s voting age population registered to vote, and only 74% of those
registered voted.®® In 1996, registration increased to 84% of the voting age
population, but turnout sharply dropped, with only 63% of registered voters going
to the polls.”” Of all those eligible to vote, only 53% cast a ballot.®® In other
words, even though registration increased, 47% of eligible voters didn’t vote in
1996.% Low turnout could be due to many factors.”

Analyzing low voter turnout is a complex endeavor, as there are many
variables involved.”' Competitive races often help drive turnout, but races have
become increasingly uncompetitive in the last twenty years.”” According to a
Brookings Institute editorial in 2006, “[iJn 1994, Congressional Quarterly called
98 House elections as competitive. Today, they list 51. To put it another way, we
are already fairly confident of the winner in nearly 90 percent of House races.””
In 2016, the House elections were even less competitive, as USA Today noted
that only “40 of the 435 seats in the House are competitive this year.”’* That’s
just 9% of races.”” And voters not dissuaded by uncompetitive races may stay
away for other reasons. Even experts in electoral research are unable to identify
the key to voter turnout.”

David Becker, who led Pew’s election work before launching the Center
for Election Innovation & Research (CEIR), an organization whose goal
is to increase voter turnout, said none of those potential causes are
wholly responsible for the dismal turnout statistics.

“The short answer you’ll probably hear is nobody really knows,” Becker
said. “There has been a lot of money and a lot of efforts to increase
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turnout. There is no one answer to why, all we can say is here is the
effect.””’

A Pew Research poll asking why Americans didn’t vote in the 2016 Presidential
election also attempted to identify the factors responsible for low turnout.”
Voters listed reasons such as dislike of candidates, apathy, and busy schedules.”
Only 4% of respondents stated that registration issues were to blame.*” The
article’s headline claims that “Dislike of candidates or campaign issues was [the]
most common reason for not voting in 2016.”*" Yet this headline obscures an
important caveat—the Pew Research study came from analyzing Census data
about registered voters.*

Chart 1%

Why registered voters say they did not

vote in 2016

Among registered voters who did not vole, % who said

Main reason was...
Didntlike candidates or
campaign issuss

Mot interested, felt vote
wouldn't make difference
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lliness or disability
Other

Outof town or away from
home

Registration problems
Forgot to vote
Transportation problems

Inconvenient hours or
polling places
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Registered voters and unregistered voters are not the same thing, and
generalizations cannot adequately explain the motivations of both groups.
Fortunately, Pew surveyed unregistered voters in the spring before the 2016
Presidential election.** The results were dramatically different from those reported
by registered voters. While 25% of registered voters refused to vote because of
the candidates, 44% of unregistered voters stated that they didn’t register because
they didn’t want to vote.** This would seem to contradict the idea of automatic
voter registration. If almost half of unregistered voters don’t want to vote, what’s
the problem?

The problem is that many of the other reasons individuals don’t register are
directly related to the registration process.*® The second most common response
on the survey, from 27% of individuals, was “I intend to register, but haven’t
gotten around to it.”*” Another 9% said that “[i]t’s not convenient” to register, and
6% reported “I don’t know how to register.”® Those individuals would all be
helped by automatic voter registration.

Chart 2*
Figure 2
Lack of Interest Is the Most Common Reason That Eligible Citizens
Are Unregistered
Percentage of respondents selecting each reason

m

I don't want to vote, so I don't need to register 44
I intend to register, but haven't gotten around to it 27
There has not been a candidate or issue that has inspired me to register 25

I don't want to register for privacy or security reasons n

It's not convenient 9
I don't know how to register 6
I am not eligible due to a felony conviction 5

Registration opportunities are not available in my preferred language or in a format that is accessible
tome

Notes: Respondents could select more than one answer. See Appendix B for more details about the survey questions.

Source: Pe ng Frequency Survey

© 2017 The Pew Charitable Trusts
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3. Problems with Registration Statistics—But there is another problem with
determining the factors behind low turnout and low voter registration, and that is
the available data.”® In Indiana’s 2016 general election, 58% of registered voters
went to the polls.”" This statistic is full of important caveats, which may not be
initially apparent. First, the voter turnout statistic is based off registered voters,
not eligible voters.”” True voter turnout could be much higher or much lower,
depending upon how many of those voter registrations are accurate, and how
many people are eligible to vote. Second, the data available from the Indiana
Election Division omits the voting age population, or the percentage of the voting
age population that registered to vote.”” The chart merely states that 4,829,243
Hoosiers registered to vote.”* According to the Census, Indiana’s voting age
population is 5,014,928.” If both sources are accurate, that would indicate that
96.3% of Hoosiers are registered to vote.”® Given that only 2,807,676 Hoosiers
voted, this is suspect.”” For example, according to the Census Bureau, only 57.3%
of citizens age 18-24 in the Midwest are registered to vote, even though they are
a significant percentage of the electorate.”® As Indiana is a part of the Midwest,
it seems likely that many Hoosiers between the ages of 18-24 are not registered
to vote, making the 96.3% number even more questionable.”

Additionally, voter registration data is notoriously inaccurate.'® In 2012, the
Pew Research Center estimated that twenty-four million voter registrations are
significantly inaccurate or invalid.'”" Of those twenty-four million, twelve million
have out-of-date addresses, while nearly two million belong to individuals now
deceased.'” With that number of inaccurate voter registrations, it is difficult to
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determine whether voter registration percentages truly reflect the percent of the
population who possess an active voter registration.'”

This author’s experience registering voters in the spring of 2016 also calls
these statistics into question. Between February and April of 2016, I assisted
approximately fifty to sixty people with updating their voter registration. I asked
each individual if he or she was registered to vote. Regardless of their answers,
I then asked each person to check their registrations on the Indiana Voters
website, either on a phone or on a laptop. Almost every individual agreed. And
almost everyone confidently stated that their registration was up to date; only
three individuals admitted that they had never voted and were not registered.'*
Yet when the individuals checked the Indiana Voter website, around fifteen to
twenty people discovered that they were not registered. Several more individuals
found that their address was out of date. This anecdotal evidence is not
conclusive, given the small sample size, geographic limitations, and other factors.
All registrations were in person, at various public locations in the Broad Ripple
neighborhood of Indianapolis. However, my experience suggests that it is
inaccurate to claim that 96.3% of Hoosiers are currently registered to vote.'*

II. WHERE IS VOTER REGISTRATION GOING?

A. Three Years, Thirteen States, and Eighty-One Million Voters

Since March 2015, fifteen states have implemented automatic voter
registration laws.'” State legislatures passed ten laws, two laws resulted from
administrative action, and three laws passed through a voter referendum.'’” The
ramifications of these laws are enormous, as 32.6% of American voters now live
in an automatic voter registration state.'”® Eight of these AVR laws should be in
effect before the 2018 Midterm Elections, and all thirteen laws should be in effect
prior to the 2020 Presidential Election.'”
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106. Automatic Voter Registration, supra note 6.

107. History of AVR & Implementation Dates, BRENNAN CTR. FOR JUST. (July 24, 2018),
https://www.brennancenter.org/analysis/history-avr-implementation-dates [https://perma.cc/7WJV-
LIMK].

108. See Estimates of the Voting Age Population for 2016, 80 Fed. Reg. 8720 (Jan. 30, 2017)
(current U.S. voting age population is 249,485,228); see Automatic Voter Registration, supra note
6 (total number of voters in AVR states by November 2020 will be 81,419,649) (81,419,649 +
249,485,228 = 0.32635058, or 32.6%).

109. History of AVR & Implementation Dates, supra note 107.
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Chart 3
Automatic Voter Implementation Date'"' | Population Age 18
Registration States as and Over
of September 5, 2018"° | *statutory deadline as of July 21, 2016
Alaska March 2017 554,567
California April 2018 30,157,154
Colorado February 2017 4,279,173
Georgia September 2016 7,798,827
Illinois July 2018 9,875,430
Maryland July 2019* 4,667,719
Massachusetts January 2020* 5,433,677
New Jersey November 2018* 6,959,717
Oregon January 2016 3,224,738
Rhode Island June 2018 848,045
Vermont January 2017 506,066
Washington July 2019* 5,658,502
West Virginia July 2019* 1,456,034
Total number of voters in AVR states by 81,419,649
November 2020

1. The Early Adopters: Oregon and California—Oregon passed the first
modern automatic voter registration law in March of 2015.'"* The law requires the
Department of Transportation to regularly send the information of eligible voters
(obtained through Department of Motor Vehicle interactions) to the Secretary of
State.''* The Secretary of State then sends each individual a card in the mail.'”’
Upon receiving the card, the individual may either opt-out of registration, choose

to affiliate with a party, or do nothing.

116

Unless the individual opts-out within

110. Automatic Voter Registration, supra note 6.
111. See History of AVR & Implementation Dates, supra note 107.

112. See Estimates of the Voting Age Population for 2016, 80 Fed. Reg. at 8720.
113. See OR. REV. STAT. § 247.017 (2015).

114. Seeid.
115. Seeid.
116. Seeid.
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twenty-one days, the Secretary of State adds them to the voter rolls."'"”

California’s legislature passed the New Motor Voter Act in 2015.""* The New
Motor Voter Act requires the Department of Motor Vehicles to electronically
provide records to the Secretary of State for all California residents who submit
either an application for a driver’s license, a request for an identification card, or
a change of address form.'"” Upon receiving those records, the Secretary of State
must determine whether each person is eligible to vote.”” Upon confirming
eligibility to vote, the Secretary of State registers each individual."*' As of 2015,
more than 6.6 million eligible Californians were not registered to vote.'*
Automatic voter registration is expected to go into effect in April 2018."*
California passed another automatic voter registration law in February 2018
which amends the 2015 bill."** Sixteen and seventeen-year-olds could already
pre-register to vote online, with their voter registrations ready to be activated after
their eighteenth birthday.'” The new amendment requires the Department of
Motor Vehicles to pre-register all eligible sixteen and seventeen-year-olds,
dramatically expanding youth registration.'*

2. Bipartisan Expansion: West Virginia, Vermont, Rhode Island, Illinois,
Washington, Maryland and Massachusetts.—As discussed in the Introduction,
West Virginia adopted a similar automatic voter registration bill in April 2016,
the first conservative-leaning state to do so.'”” The bill goes into effect in January
2019."* Vermont also passed an automatic voter registration bill in April 2016
which went into effect after the November 2016 election.'”” Officials estimate that
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118. Alex Padilla, California New Motor Voter Act Passed by Legislature, CAL. SECRETARY
STATE (Sept. 11, 2015), http://admin.cdn.sos.ca.gov/press-releases/2015/pdf/ap15-061.pdf
[https://perma.cc/B3PH-FDQW].
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122. Padilla, supra note 118.

123. Bob Egelko, California’s New Motor Voter Law Coming in April, State Lawyer Says, S.F.
CHRON. (Aug. 17, 2017), http://www.sfgate.com/news/article/California-s-new-voter-motor-law-
coming-in-11882513.php [https://perma.cc/B3TZ-TWST].

124. Assemb. B. 1407, 2017-2018 Leg. (Ca. 2018).

125. Pre-register at 16. Vote at 18., CAL. SECRETARY STATE (2016), http://www.sos.ca.gov/
elections/pre-register-16-vote-18/ [https://perma.cc/QEL4-BT46].

126. Assemb. B. 1407,2017-2018 Leg. (Ca. 2018).
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PUB. BROADCASTING (Apr. 1, 2016), http://wvpublic.org/post/tomblin-signs-voter-id-automatic-
voter-registration-bill#stream/0 [https:/perma.cc/ML6R-SZXR].
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https://www.theatlantic.com/politics/archive/2016/04/vermont-automatic-voter-registration/480423/
[https://perma.cc/4Q3L-7RPN].
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the bill could add 30,000 to 50,000 voters to Vermont’s electorate.'*® The
Vermont automatic voter registration law follows the pattern of previous
automatic voter registration laws, with the process going through the Department
of Motor Vehicles, the Secretary of State, and local clerks.'*!

Rhode Island’s legislature enacted an automatic voter registration law in
August 2017."°* Every person who applies to obtain or renew a driver’s license
or identification card and is eligible to vote must be registered to vote, unless they
opt out."”” Rhode Island is also offering voter registration to all persons filling out
forms at other state agencies, such as public assistance and disability benefit
offices."** State employees must provide the same level of assistance to persons
filling out voter registration applications as they would provide to persons filling
out that agency’s forms.'*

linois’ then-Governor Bruce Rauner signed a broad automatic voter
registration law in August 2017. ** Governor Rauner, a Republican, praised the
bill, stating that “[t]his is good bipartisan legislation and it addresses the
fundamental fact that the right to vote is foundational for the rights of Americans
in our democracy.””’” The law will require the Secretary of State’s office to
automatically register eligible individuals when they visit the Department of
Motor Vehicles."** The law also provides for voter registration through other state
agencies, such as the Family and Community Services division of the Department
of Human Services."* Illinois has 2.2 million unregistered eligible voters.'** One
advocacy group, Demos, claims that the new bill could register 1 million of those
voters.'*!

Washington’s automatic voter registration law is part of a voting rights
package which includes three other laws'** and which passed with bipartisan

130. Id.

131. VT.STAT. ANN. tit. 17, § 2145a (2017).

132, Jacqueline Tempera, Raimondo Signs Automatic Voter Registration Bill into Law,
PROVIDENCE]J. (Aug. 1,2017), http://www.providencejournal.com/news/20170801/raimondo-signs-
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BLOOMBERG (Aug. 28, 2017), https://www.bloomberg.com/news/articles/2017-08-28/illinois-
governor-signs-automatic-voter-registration-law [https://perma.cc/YU7N-SJ7D].

137. Id.

138. See 10 ILL. COMP. STAT. 5/1A-16.1 (2017).
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JONES (Aug. 28, 2017), http://www.motherjones.com/politics/2017/08/new-illinois-law-could-
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support in February 2018."* Along with offering automatic voter registration,
Washington will now offer pre-registration for sixteen and seventeen-year-olds
at schools, offer Election Day registration, and adopt a state version of the Voting
Rights Act.'"** The Washington version of automatic voter registration is similar
to Rhode Island’s, with Washington offering registration through multiple state
agencies as well as the Department of Licensing.'*’

Although it was primarily passed by Democrats, the Maryland automatic
voter registration law did garner minor bipartisan support, as several Republicans
crossed party lines to support the bill in the House.'*® Republican Governor Larry
Hogan permitted the bill to become law without his signature and did not attempt
to veto the bill, although he vetoed two others before being overruled by the
legislature.'*” The Maryland automatic voter registration bill, like those of Rhode
Island and Illinois, expands automatic voter registration beyond driver’s licenses,
and will register voters when they interact with the state Health Benefit Exchange
or social service agencies.'*® The bill is currently set to go into effect in July
2019.'%

Massachusetts’ new automatic voter registration law was a more bipartisan
effort, passing in the Massachusetts House 130-20 and passing in the
Massachusetts Senate with unanimous support.'”® Governor Charlie Baker, a
Republican, signed the bill into law on August 9, 2018."" Similar to the Rhode
Island and Illinois AVR laws, the measure requires the Registry of Motor
Vehicles and MassHealth (the state health insurance agency) to register eligible
voters beginning in January 2020."** Pam Wilmot, executive director of Common
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Cause Massachusetts, estimates that the law will add up to 500,000 voters to the
Massachusetts voter rolls in the next five years.'”

3. A One-Sided Exception: New Jersey—New Jersey passed an automatic
voter registration law on its third attempt in April 2018."** Although the
Democratic-majority New Jersey legislature passed automatic voter registration
bills in 2015 and 2016, Republican Governor Chris Christie vetoed both bills.'*®
New Jersey’s new governor, Democrat Phil Murphy, signed the 2017 version of
the bill, which passed on a party-line vote, stating that “[r]|egistering to vote
should be simple and seamless.”"*® Although the New Jersey bill is unique in that
it is the only bill which passed without any Republican support, the bill itself is
not. Like the bills passed by Rhode Island, Illinois, Maryland, and Massachusetts,
the New Jersey bill is not limited solely to driver’s licenses."”” However, the New
Jersey bill is possibly one of the most expansive automatic voter registration bills,
as at least a dozen state agencies which collect the appropriate data may
participate, most notably the Parole Board.'**

4. Administrative Action: Georgia and Colorado.—Georgia and Colorado
adopted automatic voter registration through administrative action. Georgia
implemented automatic voter registration in the fall of 2016, switching from an
opt-in to an opt-out system at the Department of Motor Vehicles.'” Between
January 1 and May 1, 2017, there were 559,179 voter registration applications
through the Department of Driver Services, compared to 95,102 registration
applications in the same period in 2015.'*° Colorado also began implementing
automatic voter registration at Department of Motor Vehicle offices this year.'"'

5. A Bipartisan Referendum: Alaska.—Alaska joined West Virginia as the
second conservative-leaning state to adopt automatic voter registration by passing
a referendum in November 2016.'> More than 63% of Alaskans supported the
referendum, as did advocacy groups and politicians from across the political
spectrum.'® Alaska’s automatic voter registration law is unique, as it is unrelated
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to the Department of Motor Vehicles.'** Instead, all eligible Alaskans who apply
for their yearly Personal Fund Dividend will also be registered to vote, unless
they opt-out.'®® Almost all Alaskan residents apply for the Personal Fund
Dividend, which is an annual dividend funded by oil-wealth.'®® As such,
automatic voter registration should reach the vast majority of Alaskans, regardless
of whether or not they happen to interact with the Department of Motor Vehicles.

6. Comparing the Automatic Voter Registration Laws.—The automatic voter
registration laws have a few variations and one major flaw: most automatic voter
registration laws run through the Department of Motor Vehicles, the only
exception being Alaska.'®” Of the states that use the Department of Motor
Vehicles, Rhode Island and Illinois are the only states to also expand automatic
voter registration to other state agencies.'*® Offering automatic voter registration
solely through the Department of Motor Vehicles may leave out some potential
voters. Young people are less likely to have driver’s licenses. Approximately 30%
of nineteen-year-olds didn’t have a driver’s license in 2014.' Among persons
age 70 and older, only 20% still have a driver’s license.'”

B. Automatic Voter Registration Laws and the 2016 General Election

Only Oregon implemented an automatic voter registration law before the
November 2016 general election.'”' By July 1, 2016, Oregon registered 206,554
new voters by forwarding their information to the Secretary of State.'’”” The
registration rate for voters of color jumped twenty-six points.'”” Of all those
automatically registered, 44% cast their vote in the November 2016 election.'”
Although 77% of eligible voters were registered in 2008, 88% were registered in
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2016.'” Overall, 70.4% of Oregon’s voting-age population cast a ballot in the
2016 general election.'”® Oregon’s increase in turnout was higher than any other
state in the 2016 Presidential election.'”” But Oregon’s impressive voter turnout
comes with a slight asterisk. Oregon has permitted mail-in voting since 1998.'7
Voters receive their ballots two or three weeks prior to the election.'”” Voters may
research issues and candidates at their leisure before mailing in their ballot or
dropping it off at an official drop box.'®" As such, voters can vote at their
convenience and research unfamiliar candidates before choosing which
candidates to vote for. It is possible that Oregon’s high turnout results from these
factors, not just from higher voter registration.

III. WHY INDIANA SHOULD ADOPT AUTOMATIC VOTER REGISTRATION

A. The Indiana Constitution and Voter Registration

Article 2, Section 14 of the Indiana Constitution states that “[t]he General
Assembly shall provide for the registration of all persons entitled to vote.”*'
Tellingly, it does not state that General Assembly shall permit persons to vote; it
states that the Assembly shall provide for the registration of all persons entitled
to vote. The Indiana Supreme Court affirmed this duty in 2010, stating that “‘the
General Assembly has the power to enact a law providing for a uniform system
of registration of all voters’ and ‘the duty . . . to enact a law providing a
reasonable, uniform and impartial system for the registration of all voters.””"*
The burden of voter registration thus falls upon the General Assembly, which has
the discretion to pass the appropriate legislation. The General Assembly should
take this responsibility seriously. The earliest voter registration in the United
States required the government to register voters.'** The Indiana Constitution and
the Indiana Supreme Court’s holding in 2010 affirm this grave responsibility.
Automatic voter registration is a reasonable system to provide for the registration
of all voters, and it’s the right choice for Indiana. But not everyone believes that
automatic voter registration is good policy.'™*
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voteinor.aspx [https://perma.cc/S2AH-TED7].

179. Id.

180. Id.

181. IND. CONST. art. II, § 14.

182. League of Women Voters of Indiana, Inc. v. Rokita, 929 N.E.2d 758, 766 (Ind. 2010)
(emphasis added) (internal citation omitted).

183. HARRIS, supra note 45 at 67.
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B. Caution and Concern: The Arguments Against Automatic
Voter Registration

1. What if Non-Citizens Are Registered?—Some opponents of automatic
voter registration are concerned that noncitizens will be registered to vote.'*
Vermont encountered this hindrance with its initial implementation of automatic
voter registration: a technical glitch accidentally registered a green-card holder
to vote.'™ It is unclear how the problem occurred, but Vermont responded
quickly.'"®”  Although the system only inadvertently registered four people,
Vermont shut the entire system down and fixed the issue before conducting any
further registration."”® Vermont’s response was just as it should have been.
Although the margin of error was tiny, Vermont completely halted registration
until the error had been fixed."*’

2. What About the Expense?’—Opponents are also concerned about the
potential expense.'”® Factors such as updating computer systems can either
substantially minimize or dramatically increase costs. And estimating the cost of
implementation can be difficult:

In 2015, the [Alaskan] Lt. Governor’s office estimated that if the ballot
initiative passed, it could cost about $930,000 to implement and
$300,000 every year after that.

Proponents of the cause say those numbers are outdated because they
don’t reflect Division of Elections computer upgrades that have already
happened or how much time and money can be saved by sharing data.'”!

Although fiscal responsibility should certainly be considered, automatic voter
registration can save on future costs by keeping the voter rolls up to date.
Washington state spent $280,000 implementing automatic voter registration and
online voter registration.'”> However, the state saved almost $200,000 in the first
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two years alone, and counties may have saved even more.'”* Further, automatic
voter registration can decrease administrative costs associated with paper
applications and partisan campaigning.'**

Third-party groups compound the heavy costs associated with this paper-
driven process. Because we place the burden on individuals to register
themselves, third parties inevitably step in to help. The trouble is that not
all of them are helpful. . . . even when third parties are on their best
behavior, they do most of their work immediately before the election,
which means that under-resourced and understaffed election
administrators struggle to deal with the onslaught of paper applications
filed during the weeks leading up to the election.'”

Partisanship’s role in voter registration is unfortunate and endemic. Last minute
flurries of voter registrations assisted by partisan groups overwhelm state workers
and drive up state costs.'”® And third-party groups may inadvertently submit
inaccurate registrations.'”’ This hurts voters, who may believe themselves
registered when they are not, and it hurts the integrity of the entire political
process. When eligible voters show up to the polls and are turned away based on
a flawed registration, this decreases both participation and trust in the political
system.

3. What About Privacy Concerns?—Although automatic voter registration
laws have yet to be challenged in court, they raise questions regarding privacy
concerns. The Heritage Foundation, for instance, argues that individuals have the
right to determine whether to register to vote, and that forcing eligible voters to
opt-out during government interactions interferes with that right.'”®
“Automatically registering individuals to vote without their permission would
also violate their basic right to choose whether they wish to participate in the U.S.
political process. Indeed, this new scheme threatens one of American’s most
cherished liberties: the freedom to be left alone by the government.”"*” This claim
has some merit. One of the purposes of the Bill of Rights was to protect
individuals from government overreach and oppression. From the First
Amendment’s protection of political expression, to the Fourth Amendment’s
prohibition of unreasonable searches and seizures, guarding the individual from
the state has been a cornerstone of American democracy.

The American Civil Liberties Union has also expressed concern about the

can-become-leader-in-democracy [https://perma.cc/Y82G-RA7L].
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erosion of barriers between privacy and the state.’” “Given the seductive
possibilities now embedded in our world, only strong legal protections would
prevent the government from feeling increasingly free to intrude on our lives.”*"!
Automatic voter registration does represent additional government interest in the
voting process. Maintaining voter rolls by automatically registering all citizens
who interact with state agencies creates a presumption of engagement which
some citizens may oppose. Among unregistered voters, 11% cited privacy or
security concerns as one reason why they had not registered.””> However, these
concerns are unwarranted.

First, all information required for voter registration is information which the
state government typically already has.”” Registering a citizen to vote does not
give the government additional information, nor obligate the citizen to take any
further action. That said, voter rolls are public data.””* And public data does create
some more pressing privacy concerns.

Reports of discovery of a database, accessible on the internet, containing
voter records of 191 million Americans, has alarmed many privacy
advocates and concerned citizens. Yet the most remarkable thing about
this database is simply that it’s in a convenient form, or at least
convenient for those with just the right technical skills to find and use it.

Other voter data is largely a matter of public record. It’s collected for
public purposes, not private ones, and there’s no opt-out on sharing this
information. Voter records may contain facts about individuals,
including. . .

* Name
»  Street address
» Party affiliation
*  Elections in which you did (or did not) vote
*  Phone number
Email address

And how can the data be used? While each state sets its own rules, voter
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(Sept. 23, 2013), https://www.aclu.org/blog/national-security/destroying-right-be-left-alone
[https://perma.cc/R2TD-ABV]].

201. Id.

202. Why Are Millions of Citizens Not Registered to Vote?, supra note 84.

203. Meta S. Brown, Voter Data: What's Public, What's Private, FORBES (Dec. 28, 2015),
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data from every state is available for some uses.*”

A person might not want their voter records online for many reasons. Some
individuals simply appreciate their privacy.’”® Some may wish to avoid the
regular onslaught of political fundraising and campaigning, whether it be a deluge
of mailers, a college student knocking on their door, or a retiree calling during the
middle of the day. Others may wish to keep their contact information private to
avoid harm, such as victims of domestic abuse, controversial political figures, and
prominent celebrities. These privacy concerns are valid. However, voter records
are typically difficult to access.’”’ Databases are created and maintained by
several companies, and accessing the databases is difficult and expensive.**®
Some local candidates may not even use the databases, as access to the records
for even a small statehouse district may cost thousands of dollars. If a person
wishes to abstain from voting to preserve their privacy, they can easily opt-out
from automatic voter registration.

4. What About Incorrect Registrations?—Another concern raised by The
Heritage Foundation is the issue of illegitimate or duplicate registrations.*”
“[V]oter registration modernization could result in the registration of large
numbers of ineligible voters as well as multiple or duplicate registrations of the
same individuals.”*'" 1t is highly unlikely that automatic voter registration would
result in the registration of ineligible voters. States with automatic voter
registration have procedures to prevent this problem, such as requiring the
Secretary of State to check citizenship before registering a voter.”"!

Duplicate registration is a more pressing issue. Voter rolls are often out of
date, as many states lack the procedures and technology to efficiently remove
voters from the rolls when they move or die.*'

One in eight registrations in the United States is either invalid or contains
significant inaccuracies. Nearly two million dead people are on the rolls,
2.75 million people are registered in more than one state, and 12 million
voter records contain incorrect addresses.

All of these problems generate headaches on Election Day. An MIT
study estimated that 2.2 million voters weren’t able to cast a ballot that
counted in 2008 due to registration problems. In addition, 5.7 million
voters had a registration problem that had to be resolved before they
could cast a ballot.*"?
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Swollen voter rolls can lead to inefficiency, inaccurate turnout statistics, and
possibly even voter fraud.*"* This problem can be addressed by providing for
deletion of old records. When an individual is automatically registered to vote,
their prior registration should be deleted. This would ensure that voters are only
removed from the rolls after their new registration is valid.

5. Shouldn’t Voters Be Invested?—Finally, some opponents of automatic
voter registration believe that it cheapens the right to vote.”’* The Alabama
Secretary of State, John Merrill, stated:

If you’re too sorry or lazy to get up off of your rear and to go register
to vote, or to register electronically, and then to go vote, then you don’t
deserve that privilege. As long as I’'m Secretary of State of Alabama,
you’re going to have to show some initiative to become a registered voter
in this state.*'°

There is some merit to valuing voter initiative. According to Pew, only 26% of
unregistered voters are interested in politics and government, only 18% feel
passionately about political or community issues, and only 18% often discuss
current news and events.”'” Apathetic voters may still stay home, even if they are
automatically registered.”'® There’s no reason to believe that all 44% of
unregistered voters who stated they did not wish to vote*'” would suddenly flock
to the voting booth upon being automatically registered. As noted in Section I,
25% of registered voters failed to vote because they disliked the candidates, and
another 15% weren’t interested or didn’t believe their vote would make a
difference.”® Even if an individual is a registered voter, that does not mean an
individual will show the initiative to vote. However, Secretary Merrill’s opinion
is beside the point. In America, voting is a right, not a privilege.”*' All voters
should be able to exercise that right, should they so choose, not just the voters
who remember to fill out paperwork before an arbitrary deadline that is different
in every state and may fall months before the election.

6. Does Automatic Voter Registration Go Far Enough?—Voting rights
advocates have different concerns about automatic voter registration. While
Arizona is not an automatic voter registration state, voter registration forms are
supposed to be offered during interactions with the Arizona Motor Vehicle

214. Id.

215. Mark Joseph Stern, Alabama Secretary of State: Helping More People Vote Would
“Cheapen the Work” of Civil Rights Heroes, SLATE (Nov. 2, 2016), http://www slate.com/blogs
/the_slatest/2016/11/02/alabama_secretary of state says more voting_would cheapen_the w
ork of civil.html [https://perma.cc/RNC8-7BLZ].

216. Id.

217. Why Are Millions of Citizens Not Registered to Vote?, supra note 84.

218. Id.

219. Id.

220. Id.

221. U.S. CoNST. amend. XIV.



504 INDIANA LAW REVIEW [Vol. 52:481

Department and other public agencies.””> However, an investigation by several
advocacy groups, including the League of Women Voters of Arizona, Mi Familia
Vota, the ACLU of Arizona, and others, discovered that many eligible voters
were not being given the opportunity to register.””

We found violations at many MVD locations and public assistance
agencies. There were systemic failures to provide voter registration forms
and language assistance, and to help clients provide documentary proof
of citizenship, which, unfortunately, is required to vote in Arizona’s state
elections.

These particulars may help explain the strange findings of the U.S.
Election Assistance Commission, which reported the number of voter
registration applications coming from Arizona public assistance offices
decreased nearly 60 percent over the past decade and a half, even though
requests for public assistance in Arizona have almost doubled in roughly
the past 10 years.***

This is a legitimate and pressing concern. The purpose of automatic voter
registration is to increase the number of registered voters, not replicate existing
disparities in registration. Any automatic voter registration law should take these
concerns into account by mandating that voter registration be a standard
procedure on all forms, not a separate form which a clerk may forget or choose
not to offer.

Other advocates believe that automatic voter registration does not go
far enough.”** FairVote, a nonpartisan voting rights group, advocates for
universal voter registration.”*® Universal voter registration is essentially
automatic voter registration taken to its furthest extreme.

Voter registration should be the mutual responsibility of citizens and
their government. The government should not only facilitate registration;
it should actively register adults who are eligible to vote as part of its
responsibility to have accurate rolls. 100% voter registration should be
the goal. Moreover, universal voter registration has the potential to bring
together conservatives who are concerned about fraudulent voter
registrations and liberals who are concerned about anemic political
participation.
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The most comprehensive way to move toward universal voter
registration is to establish federal standards that states must follow to
ensure all eligible voters are on their states’ voter roll. These standards
must also be twinned with a failsafe to ensure citizens that are not on the
rolls can register and vote on Election Day. The federal standards should
also set a national uniform voter registration age of 16-years-old, where
youth are systematically registered to vote and automatically added to the
voter rolls upon reaching voting age.””’

Fair Vote’s proposal is less revolutionary than it may seem. France and Sweden
are just two of the countries which already register all voters automatically.***
France registers every citizen when he or she turns 18.>*° Sweden, meanwhile,
creates voter registrations by pulling from tax registration rolls.** While universal
voter registration may have its merits, it has no current precedent in either state
or federal law in the United States. Automatic voter registration, meanwhile, has
already been implemented by several states, with no judicial challenges.

C. Automatic Voter Registration Bills in the Indiana Statehouse

The Indiana legislature passed a voter registration bill in 2017.>*' House Bill
1178 does not implement any direct voter registration but merely requires license
branch employees to ask whether individuals want to register to vote or update
their voter registration.”* If the individual says they would like to register to vote,
the employee gives them a paper form, which the individual must then mail or
hand-deliver to their county election office.*** Requiring individuals to fill out
and mail a paper application creates additional steps, and likely decreases the
number of persons who will successfully register to vote. Paper forms are easy
to misplace. Persons with poor transportation or poor health may not be able to
go to the post office or may not find the trip worth the effort.

Indiana also permits online voter registration.”* But many Hoosiers lack
Internet access. In 2014, 29% of Hoosiers lacked access to broadband Internet,
and 12% had no Internet access.”* Even those who have Internet access may not
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be aware of online registration. Additionally, Indiana’s voter registration
deadlines are typically one month before the election.”*® A voter may not realize
that they need to register or update their registration before the deadline. Many
voters are unaware that their registration is out of date, or that their registration
may have been purged after a time of inactivity. But once the deadline passes, the
voter is unable to participate in the imminent election. Both optional voter
registration at the license branch and online registration place the onus on the
voter, not the state. This may be sufficient to “provide for” the registration of
eligible voters, but the Indiana General Assembly should go further to truly
provide “for the registration of all persons entitled to vote.”*’

D. A Model Automatic Voter Registration Bill for Indiana

The Indiana legislature should enact a true automatic voter registration law.
In August 2017, elected officials briefly discussed automatic voter registration at
an interim meeting on elections.**® One committee member strongly opposed the
suggestion, claiming that automatic voter registration would only decrease the
turnout percentage.””* She also claimed that the additional costs would be
unreasonable, especially when many of those registered would not cast a ballot.**’
Although some administrative costs from implementing automatic voter
registration may arise, the right to vote should weigh more heavily than short-
term administrative costs.

My proposed bill draws from the Rhode Island and Illinois models.**' It aims
to reach more Hoosiers by offering automatic voter registration through both state
agencies and the Department of Motor Vehicles. The bill addresses many of the
concerns against automatic voter registration. The bill’s applicability to both state
agencies and the Department of Motor Vehicles ensures that it will reach a broad
group of Hoosiers, not just those with cars. The requirement that the application
be a part of the driver’s license or personal identification forms should prevent
selective distribution of voter registration forms. Permitting voters to give their
registrations to a state employee will save the time and effort of mailing the form
in later or hand-delivering it to a separate government office. Citizenship
requirements are included, with stiff penalties for fraud. An opt-out is provided
for citizens with privacy concerns. Requiring that voters update any prior
registration will clean up the voting rolls and prevent duplicate entries for the
same individuals.
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CONCLUSION

The right to vote is one of the most dearly held rights of a democratic
society.** But citizens may only vote if they are registered. Automatic voter
registration has demonstrated great success in Oregon, where 44% of those newly
registered through automatic voter registration cast their ballots.**’ If Indiana
adopts an automatic voter registration law, more young people, low-income
people, and senior citizens will be registered to vote. While not all of them will
actually vote, they should be given the opportunity come election day. It should
be the goal of the state to register every Hoosier eligible to vote. Automatic voter
registration laws have enjoyed both Republican and Democratic support in West
Virginia, Alaska, and Illinois.*** This is not a partisan issue, but an American
issue. West Virginia state Senator Charles Trump, a Republican, may have said
it best:

It surprises me a little bit to hear you tell me that it was controversial or
a partisan issue in other places, I don’t see it as that — when people
overthink, ‘Does this give an advantage to one side or another,” they’re
wrong as often as they’re correct, and that sort of thinking is not where
we were and not where I was,” he told HuffPost. “All I can say on that
is that the Republican caucus . . . is interested in making sure that it is
easy for people to vote. We don’t have any agenda other than that.**’

APPENDIX
The Hoosier Automatic Voter Registration Act

(a) Every person applying at the division of motor vehicles for a driver's
license or a renewal of the license, or personal identification document
issued by the division of motor vehicles, and who is or may be by the
next general election qualified to vote, shall be registered to vote, or if
previously registered, shall have their address updated for voting
purposes.

(b) The application to register to vote must be offered simultaneously,
on the same document as the application for the driver's license or
renewal or personal identification. Division of motor vehicles and state
agency employees must provide to applicants for driver's licenses, license
renewal, or personal identification documents the same level of
assistance and instruction with respect to the application to register to

242. See Reynolds v. Sims, 377 U.S. 533, 554 (1964). “Undeniably the Constitution of the
United States protects the right of all qualified citizens to vote.”

243. Hammond, supra note 174.

244. See Lachman, supra note 1; Eidelson, supra note 162; and Tareen, supra note 136.

245. Lachman, supra note 1.



508 INDIANA LAW REVIEW [Vol. 52:481

vote as is provided with respect to the application for driver's licenses,
renewal of the license, or personal identification documents; provided,
that one signature shall be sufficient on the application for driver's
license, renewal of the license, or personal identification document and
the application to register to vote.

(c) The applicant shall be afforded the opportunity to decline to register
to vote by checking the opt-out box on the voter registration form. If
previously registered, the applicant shall have his or her address updated
for voting purposes. In order to protect the privacy of those who do not
wish to register to vote for any reason, the failure of an applicant for a
driver's license or renewal of it or a personal identification document to
complete the voter registration form may not be used for any purposes
other than to determine the person's voter registration status.

(d) The voter registration application shall contain the registrant's name,
residence address, mailing address if different from residence address,
date of birth, and registrant's signature and date of affixation of signature,
and may include any other information, certifications, and declarations,
including those made under the penalty of perjury, that may be required
by the state board in order to administer a single and unified system of
voter registration in accordance with applicable state and federal laws
which that shall enable duly registered voters to vote in all elections in
their respective voting districts including, elections for federal officers.

(e) The completed voter registration application shall be transmitted by
the division of motor vehicles to the central voter registration system not
later than the next business day after the date of acceptance by the
division of motor vehicles. Transmission shall be made by electronic
means as prescribed by the secretary of state, and shall be in an electronic
form compatible with the voter registration system maintained by the
secretary of state. For each registration electronically transmitted, a hard
copy will be provided to the appropriate county clerk.

a. The secretary of state shall electronically transmit voter registrations
to the appropriate county clerks within ten business days of receipt.

b. The county clerk shall add or update all voter registrations received
from the secretary of state under this section within ten business days of
receipt.

(f) Any person who has fully and correctly completed an application to
register to vote at the division of motor vehicles is presumed to be
registered as of the date of the acceptance of the registration by the
division of motor vehicles.

(g) The division of motor vehicles shall not transmit the voter
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registration of any applicant who fails to certify that they are a citizen of
the United States.

(h) If a person who is ineligible to vote becomes registered to vote
pursuant to this section, that person's registration shall be presumed to be
deemed officially authorized and not be deemed attributable to or the
fault of that person. Notwithstanding the foregoing, anyone who
knowingly and willfully provides false information pursuant to this
section shall be subject to prosecution.

(D In accordance with § 7 of the National Voter Registration Act of
1993, other applicable state government agencies that the secretary
verifies already collect documents that would provide proof of eligibility,
including age, citizenship, and residence address, shall follow the
procedures for automatic voter registration enumerated for the division
of motor vehicles as described in subsections (b) through (h) of this
section.

(j) Any additional agencies that are designated for automatic registration
must follow the rules and protocols established in this section for the
division of motor vehicles.



