TRIBUTE TO JUDGE JOHN DANIEL TINDER

DanieL E. PuLLiaM®

I had the distinct privilege, along with more than forty other attorneys, of
serving as a law clerk for Circuit Judge John Daniel Tinder. I lacked any
particular awareness of Judge Tinder before his nomination to the Seventh
Circuit Court of Appeals, which was announced just weeks before I started law
school.' Since then, I have learned through personal interactions, news articles,
discussions with others, and of course, legal research, of the respect and loyalty
Judge Tinder holds for the institution of the law.

1. BEFORE THE ROBES

Judge Tinder’s experience in the practice of law began in varied
circumstances—as he started as an Assistant U.S. Attorney, later served as a
public defender in the Marion Superior Court, and then became the Chief Trial
Deputy in the Marion County Prosecutor’s Office.” In these roles, Judge Tinder
took all manner of cases to favorable jury verdicts, including high-profile murder
and rape cases.’

As his career progressed, Judge Tinder was often compared to his father,
“Honest” John G. Tinder.* Perhaps through his father’s experience as Marion
County Prosecutor from 1955-58, Judge Tinder learned the importance of the law
as a foundation for society. So vigorous was John G. Tinder’s prosecution of
corruption, a sniper was once found in a haystack near the family home in an
apparent assassination attempt.’ The Indianapolis Times named him Man of the
Year in 1958 for battling corruption® and he led a commission to reform the
Marion County Prosecutor’s Office.’

The early years of Judge Tinder’s career found him teaching trial advocacy
at the Indiana University School of Law-Indianapolis, including when he was
being considered for, and ultimately appointed to, the position of U.S. Attorney
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for the Southern District of Indiana in February 1984.° He was practicing
commercial litigation at the time of his U.S. Attorney appointment, but had
honed his craft practicing criminal law, where he was known for his “stern
determination and quick mind.”” Judge Tinder was a trial lawyer'*—he was at his
best in the courtroom, guiding fact finders (often jurors) through his keen
understanding of what evidence would influence results favorable to his client."'

Judge Tinder described his post as U.S. Attorney as “perhaps the best and
most fun job that a lawyer can have.”'* As U.S. Attorney, a position to which the
U.S. Senate unanimously confirmed him," Judge Tinder brought a succession of
white collar prosecutions against individuals and entities in the business,
political, banking, and legal communities.'* His office made national news after
the 1984 election when it indicted eight Crawford County individuals for voter
fraud."

After three years as U.S. Attorney, Judge Tinder went through an elaborate
merit selection process that developed judicial nominees to send to the Reagan
White House.'® The process took about eighteen months, which for Judge Tinder
meant being one of the last nominees considered by the Senate Committee on the
Judiciary and the entire Senate before the Robert Bork nomination to the U.S.
Supreme Court in the fall of 1987."” Judge Tinder was once again unanimously
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confirmed.'®

II. DisTRICT COURT YEARS

Judge Tinder disclaimed holding any particular judicial philosophy." He
sought to be thorough, prepared, accurate, and fair,** but ultimately, his work was
driven by his respect and devotion to deciding cases as he understood the law to
instruct. Determining what the law directed in any given case was no easy task,
consuming many hours of research, analysis, and writing. But in all cases, Judge
Tinder left preconceptions behind; his decisions rested on the evidence and the
law.

As a judge, both district and circuit, Judge Tinder authored 1078 opinions
reported by Westlaw.”'

But the bulk of those opinions—777 opinions according to Westlaw—were
issued over the course of his twenty years serving as a district judge. Consistent
with Judge Tinder’s firm understanding that district court opinions did not create
binding law, most went unreported. Of the 153 opinions that were reported, the
Seventh Circuit reversed only three.*

Judge Tinder admitted, even in decisions, that the emotional impact of a case
could impose a burden. For instance, in a case about coverage for a cancer
treatment the insurer argued was experimental and thus not covered, Judge
Tinder wrote:

Despite rumors to the contrary, those who wear judicial robes are human
beings, and as persons, are inspired and motivated by compassion as
anyone would be. Consequently, we often must remind ourselves that in
our official capacities, we have authority only to issue rulings within the
narrow parameters of the law and the facts before us. The temptation to
go about, doing good where we see fit, and to make things less difficult
for those who come before us, regardless of the law, is strong. But the
law, without which judges are nothing, abjures such unlicensed
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formulation of unauthorized social policy by the judiciary.”

Focused solely on the fact that “the law only permits the court to look at the
insurance plan and the materials involved in the review of the denial of
coverage,” Judge Tinder concluded that “a greater fairness or more equitable
result” was beyond the court’s grasp.**

Judge Tinder sat by designation at the Seventh Circuit, hearing an oral
argument by future President of the United States Barack Obama.>* Yet his most
prominent case as a district judge was likely about trash—the interstate
importation of trash.** Judge Tinder’s decision in the trash case drew harsh
criticism from local newspaper editorial boards®” and went against then-Governor
Evan Bayh’s policies, which were under the keen legal oversight of the
Governor’s then-Chief Counsel, David F. Hamilton,” who would later serve with
Judge Tinder on the district and circuit courts.

But Judge Tinder’s years as a district judge will be remembered most for his
manner on the bench. He was respectful of attorneys. He had great esteem for the
“remarkably talented and civil group of people practicing law” in Indiana.”” He
served as a district judge as the consummate “generalist[]” and was driven by the
“[g]uilt learned from 12 years in Catholic schools” combined with a sizeable
caseload.”

This reputation, as a fair and dedicated jurist committed to the institution of
the law, led to his nomination to a vacant spot on the Seventh Circuit Court of
Appeals at the close of an unpopular Republican presidency’’ with the
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confirming legislative body, the U.S. Senate, only recently changing control from
Republican to Democrat.”*> The prospect of any bipartisan confirmations
occurring in this fraught political environment seemed uncertain.’

III. CircuUIlT COURT YEARS

Just before Christmas 2007, Judge Tinder was confirmed—once again
unanimously.’* On the Circuit Court, Judge Tinder authored 301 opinions.”> As
a former state and federal prosecutor with twenty years on the district court
bench, Judge Tinder brought unique and profound insight to the appellate bench.

In Harris v. Hardy,’* Judge Tinder authored an opinion for the court that held
that an Illinois’s state court’s conclusion that prosecutors did not purposefully
discriminate in peremptorily striking potential African American jurors rested on
an unreasonable determination of facts. Nearly thirty years had passed since the
crime was allegedly committed.’” But the detailed, thoughtful opinion laid out the
troubling nature of the prosecutors’ use of fifteen of twenty peremptory strikes
on potential African American jurors.’®

Judge Tinder’s opinions for the court had strong persuasive effect, only
rarely drawing a dissent.”” He also rarely found reason to dissent himself.** An
example of Judge Tinder’s ability to persuade his colleagues can be found in
Bloch v. Frischholz.*' Judge Tinder’s opinion for the court, en banc, turned a
split panel decision into a unanimous 11-0 opinion in a Fair Housing Act case.*
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The panel decision had affirmed the district court’s grant of summary judgment,
over a dissent, because the plaintiffs failed to present sufficient evidence of
intentional discrimination.” After extensive analysis, the opinion for the court
concluded otherwise—a combination of “facts and inferences” pushed the case
beyond the summary judgment stage.**

Another example can be found in United States v. Bohman.* Judge Tinder’s
opinion for the court reversed the denial of a motion to suppress on the basis that
the police may not stop a vehicle only because it emerged from a site suspected
of drug activity. At issue was whether police had sufficient suspicion under the
Fourth Amendment to stop the vehicle.** At argument, Circuit Judge Posner
expressed views that the officer had an informer supporting his suspicion and the
stop was not particularly intrusive—*a little reason for a little stop.”*” But after
careful analysis, the panel concluded unanimously that the absence of any
suspicion related to the vehicle, beyond its emergence from the suspected meth
site, failed to justify the stop.*®

In other opinions, Judge Tinder took difficult legal issues, framed them in the
practicalities of life, and came to a common sense result. For instance, Judge
Tinder’s opinion for the court in Parker v. Franklin City Community School
Corp.” held that a girls’ basketball team suffered harms based on a disparity in
scheduling—the boys’ team’s games were scheduled for primetime matchups
95% of the time while the girls’ team’s games received primetime scheduling
only 53% of the time. Under Title IX, this constituted disparate treatment
resulting in the possibility that “girls might be less interested in joining the
basketball team because of a lack of school and community support, which
results in the perception that the girls’ team is inferior and less deserving than the
boys’.”*"

Many of those who worked for Judge Tinder like myself characterize their
time in his chambers at the district or circuit court (and for a few, both courts) as
one of the best job of their lives. Judge Tinder mentored us in our development
as lawyers during our time in chambers.”’ The opportunity to work under Judge
Tinder’s instruction laid the foundation for our futures in all manner of legal
practice ranging from the large and small law firms, public service, prosecutors’
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offices, professorships, and even judgeships. Although expectations were high
for everyone, Judge Tinder also showed exceptional patience and consideration.*
Judge Tinder showed us by example, with careful deliberation, rigorous
preparation, a meticulous eye, and keen judgment, respect for the institution of
the law.

IV. RETIREMENT

Judge Tinder’s plans for retirement famously leaked when he gave a
prospective law clerk the courtesy of knowing why no interview would be
forthcoming—*“I recently decided that I will be leaving the court in 2015 so I will
not be hiring any additional clerks.”* With his judicial robes set aside after an
extraordinary twenty-eight-year career, Judge Tinder’s next move awaits.>*
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