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INTRODUCTION 

Since the drafting of the Genocide Convention, the prevention of acts of 

genocide has taken on the status of an international norm, both under treaty 

obligation in the Convention and under customary international law in the 

Nuremberg Principles1 and progeny. 2 A non-exhaustive list of some of the 

models of prevention used by the international community in this regard 

includes diplomatic approaches,3 causal models,4 naming and shaming 

including official victim recognition,5 judicial intervention and deterrence,6 

military interventions,7 and collective and unilateral economic sanctions.8 

Exactly which sanctions must be applied as a state obligation, and under what 

circumstances, remains a thorny question. 

Prevention of genocide presents a complex and layered question as to when 

genocide will occur and how to reliably predict it. Professor Stanton has 

established a list of 10 non-linear warning signs for prediction9 and asserted 

suggested remedial sanctions at each stage. 10 Though an erudite and insightful 
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work, it does not specifically address state obligation under the Convention 

and/or customary international law. Putting aside the timing issue, the nature 

and limitations of state obligations remain murky and obscure. The Bosnian 

Genocide case 11 before the International Court of Justice endeavored to address 

the questions, inter alia, concerning both extraterritoriality12 and the 

preconditions of “effectively influencing”13 the course of the genocide as the 

legal standard for creating a state obligation.14 However, the decision arguably 

left more questions than answers.15 

In the United Kingdom, there has recently been debate regarding heightened 

state-on-state unilateral economic sanctions.16 Legislation had been proposed in 

the 2019-21 Trade Bill to include provisions disqualifying countries engaged in 

acts of genocide or mass atrocities from entering into trade relations with the 

UK.17 Though the measures failed to pass Parliament,18 proponents argued that 

the binding effect of the Convention and customary international law obligates 

states to take such measures. 19 Among other issues, this raises the questions of 

the extraterritorial competence of obligation under the Convention, whether 

such a sanction is reasonable and whether trade sanctions against an offending 

————————————————————————————— 
11. Application of the Convention on the Prevention and Punishment of the Crime of 

Genocide (Bosn. and Herz. v. Serb. and Montenegro), Judgment, 2007 I.C.J. 43 (Feb. 26) 
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12. Id. ¶ 183. 
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(2007); see also Marko Milanović, State Responsibility for Genocide: A Follow-Up, 18 EUR. J. 
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state, as a model for prevention, can be obligatory as a matter of due diligence. 

Some scholars argue that economic sanctions are not effective measures in 

preventing genocide.20 They argue that sanctions make importation of food and 

medicine impossible and inadvertently lead to unnecessary collateral death.21 

Lauterpacht argued that economic sanctions could have an opposite effect as in 

the Srebrenica Massacre, where sanctions purportedly made it easier for 

Bosnian Serbs and Croats to overrun and engage in genocide against Bosnian 

Muslims.22 Others point out the historically poor results of economic sanctions 

as a means of correcting certain state conduct because of the frequency with 

which state leaders ignore the suffering of their own people when juxtaposed 

with leadership interest.23 

While these observations make a case against imposition of economic 

sanctions, this essay argues that when looked at from a contextual perspective, 

sanctions can be both effective and obligatory in the prevention of genocide. It 

also argues that the “effective influence” standard of the Bosnian Genocide ICJ 

case has been too narrowly construed24 and should receive a broader 

interpretation and not only be viewed as a standard for unilateral action, but also 

in the context of potential collective state action if the object and purpose of the 

Genocide Convention is to be faithfully observed.25 This also presupposes that 

————————————————————————————— 
20. See generally Mary Ellen O’Connell, Debating the Law of Sanctions, 13 EUR. J. INT’L L. 

63, 63-79 (2002). 

21. See arguments about sanctions on the Iraq government during Saddam Hussein’s reign 
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Montenegro)), Order (Sept. 13, 1993), https://www.icj-cij.org/sites/default/files/case-related/ 

91/091-19930913-ORD-01-00-EN.pdf; see generally RICHARD N. HAASS, ECONOMIC SANCTIONS 

AND AMERICAN DIPLOMACY 201 (1998); Peter Andreas, The Clandestine Political Economy of 

War and Peace in Bosnia 48 INT’L STUD. Q. 29, 33-35 (2004). 

23. See generally Özgür Özdamar & Evgeniia Shahin, Consequences of Economic Sanctions: 

The State of the Art and Paths Forward, 23 INT’L STUDS. REV. 1646, 1646-71 (2021). 

24. See generally Mark Gibney, Universal Duties: The Responsibility to Protect, the Duty to 

Prevent (Genocide) and Extraterritorial Human Rights Obligations, 3 GLOB. RESP. TO PROTECT 

123, 123-51 (2011); see also Abe Chauhan, A Causal Model for the Extraterritorial Application 

of Human Rights Treaties OXFORD U. UNDERGRADUATE L.J. 107, 107-35 (2019); Sheri P. 

Rosenberg, Responsibility to Protect: A Framework for Prevention, 1 GLOB. RESP. TO PROTECT 

442, 442-77 (2009); Marko Milanović, State Responsibility for Genocide: A Follow-Up, 18 EUR. 

J. INT’L L. 669, 669-94 (2007). 

25. See generally Eyal Mayroz, The legal duty to ‘prevent’ after the onset of ‘genocide’, 

14(1) J. GENOCIDE RSCH. 79, 79-98 (2012); see also Mohamed S. Helal’s comments on effectively 

influencing the prevention of genocide in Symposium: On Territoriality, Power, and Influence–A 

Review of John Heieck’s A Duty to Prevent Genocide: Due Diligence Obligations among the P5, 
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the influence probability is determinative of the economic situation of the target 

state and other states implementing similar sanctions. The sanctions leveled 

against Russia in its prosecution of the war in Ukraine are a poignant example 

of the potential effectiveness of trade sanctions because they are imposed 

collectively, pervasively applied, and on a vulnerable target with limited viable 

alternatives. This paper further argues: the failed 2019-21 UK Trade Bill 

amendment calling for imposing economic sanctions against states involved in 

alleged genocidal practices is in the character of a state obligation insofar as it 

applies to the treatment of Uighurs in the Xinjiang Province of China; such 

sanctions are likely to attract collective action among China’s most significant 

trade partners in the EU and other Western states; such sanctions are pervasive 

in character; and that China is a vulnerable state with few viable alternatives. 

This essay will begin by discussing the UK Trade Bill, followed by an 

analysis of the standards laid out in the Bosnian Genocide case. 26 It will discuss 

state obligation to prevent under the Convention, extraterritorial competence, 

and focus on the effective influence standard. It will thereafter address the issue 

of economic sanctions, historic effectiveness, reasonableness, and legality under 

international law. It will review potential application to China by reviewing 

Chinese vulnerabilities and the impact unilateral UK sanctions and/or collective 

sanctions from Western states would have, particularly in light of the success of 

the trade sanctions placed on Russia in response to its invasion of Ukraine. It 

concludes that in the contemporary international political economy, large states 

with massive trade can be most vulnerable to economic sanctions, and that the 

UK should have passed its amendment to the Trade Bill as a matter of due 

diligence to its obligations under the Genocide Convention.  

I. THE UK TRADE BILL 

According to the UN, China has developed a deliberate, large-scale policy 

targeting ethnic/religious minorities in Xinjiang.27 These policies include 

“enforced disappearances, torture, murder, sexual violence and so on.”28 There 

are credible reports that the Chinese government’s actions in Xinjiang is the 

————————————————————————————— 
power-and-influence-a-review-of-john-heiecks-a-duty-to-prevent-genocide-due-diligence-
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25. See U.N. OFF. HIGH COMM’R FOR HUM. RTS., China: UN experts deeply concerned by 

alleged detention, forced labour of Uyghurs (Mar. 29, 2021), https://www.ohchr.org/en/press-

releases/2021/03/china-un-experts-deeply-concerned-alleged-detention-forced-labour-uyghurs? 

LangID=E&NewsID=26957. 

26. Bosnian Genocide case (2007), supra note 11. 

27. See U.N. OFF. HIGH COMM’R FOR HUM. RTS., supra note 25. 

28. Isaac Chotiner, Why Hasn’t the U.N. Accused China of Genocide in Xinjiang?, THE NEW 

YORKER (Sept. 13, 2022) https://www.newyorker.com/news/q-and-a/why-hasnt-the-un-accused-

china-of-genocide-in-xinjiang [https://perma.cc/U759-T7E4]. 
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largest incarceration of an ethno-religious minority since World War II.29 The 

Chinese government has subjected Uighurs and other Turkic Muslims to ‘re-

education’ and ‘thought transformation’ and ‘forced labour.’30 In as much as 

some of the actions involve suppression of Uighur births, mandatory pregnancy 

checks and forcible contraception, sterilizations and abortions, this allegedly 

amounts to biological genocide or at least ‘cultural genocide.’31 

Under Article V of the Genocide Convention, there is an obligation on State 

Parties to enact necessary legislation to give effect to the provisions of the 

Convention regarding prevention.32 As a State Party to the Convention33 and 

consistent with the objective of genocide prevention, the UK considered 

sanctioning China34 (and Myanmar) with targeted economic sanctions35 for acts 

committed against the Uighurs and the Rohingya, respectively through the 

Trade Bill 2019-21.36 The Bill required trade agreements to reflect Britain’s 

international human rights obligations and proscribed the UK from entering into 

trade agreements with countries whose governments knowingly and 

systematically violate human rights.37 

When introduced in the House of Commons, the original bill did not contain 

any provisions on genocide.38 An amendment dated 6 Jan. 2021 in HL Bill 160 

————————————————————————————— 
29. See Colm Keena, Mass internment of Uighur people in camps laid bare in leaked 

documents, IRISH TIMES (Nov. 24, 2019), https://www.irishtimes.com/news/world/asia-pacific/ 

china-cables-the-largest-incarceration-of-a-minority-since-the-holocaust-1.4089726 

[https://perma.cc/Y2AN-TS5H]. 

30. Austin Ramzy & Chris Buckley, ‘Absolutely No Mercy’: Leaked Files Expose How 

China Organized Mass Detentions of Muslims, THE N.Y. TIMES (Nov. 16, 2019), https://www. 

nytimes.com/interactive/2019/11/16/world/asia/china-xinjiang-documents.html [https://perma. 

cc/6FPB-T6E7]. 

31. See generally Joanne Smith Finley, Why Scholars and Activists Increasingly Fear a 

Uyghur Genocide in Xinjiang 23 J. GENOCIDE RSCH. 348, 348 (2021). One argument that 

undercuts prevention of births as a basis for genocide in the PRC is the application of the so-called 

“one child policy” across all ethnic groups, negating the intent to single out any specific group for 

destruction. On a related note, the government in Myanmar has also engaged in systematic forced 

migration and illegalization, imposed marriage and birth restrictions to control the Rohingya 

population in its deliberate bid to destroy the social and physical foundations of the Rohingya’s 

ethnic and religious identity. See also MARK D. KIELSGARD, RESPONDING TO MODERN GENOCIDE: 

AT THE CONFLUENCE OF LAW AND POLITICS 5-6 (2016). 

32. See generally Josef L. Kunz, The United Nations Convention on Genocide, 43 AM. J. 

INT’L L. 738, 738-46 (1949). See also George A. Finch, The Genocide Convention, 43 AM. J. 

INT’L L. 732, 732-38 (1949). 

33. Claire Brader, Genocide: bringing perpetrators to justice, HL LIBR. (May 21, 2021), 

https://lordslibrary.parliament.uk/genocide-bringing-perpetrators-to-justice/ 

[https://perma.cc/5HGN-3BYB]. 

34. HL Deb (25 Nov. 2021) (816) cols. 1014-55, supra note 17. 

35. Id. 

36. Id. 

37. See Patrick Wintour, Rebels aim to insert genocide amendment in UK-China trade bill, 

THE GUARDIAN (Jan. 18, 2021), https://www.theguardian.com/world/2021/jan/18/rebels-aim-to-

insert-genocide-amendment-in-uk-china-trade-bill [https://perma.cc/2WWP-9Z9A]. 

38. See generally Trade Bill 2020, HC Bill [120] (UK). 

https://perma.cc/2WWP-9Z9A
https://www.theguardian.com/world/2021/jan/18/rebels-aim-to
https://perma.cc/5HGN-3BYB
https://lordslibrary.parliament.uk/genocide-bringing-perpetrators-to-justice
https://perma
https://nytimes.com/interactive/2019/11/16/world/asia/china-xinjiang-documents.html
https://www
https://perma.cc/Y2AN-TS5H
https://www.irishtimes.com/news/world/asia-pacific
https://genocide.38
https://rights.37
https://2019-21.36
https://prevention.32


254 INDIANA INT’L & COMP. LAW REVIEW [Vol. 34:249 

first introduced provisions concerning genocide.39 After HL Bill 160, there were 

two subsequent versions of the Bill, namely: Bill 239 2019-21 (18 Jan 2021) 

and HL Bill 164 (20 Jan 2021).40 The key requirement under the amendments 

consisted of the revocation of bilateral trade agreements if the High Court made 

an adverse determination regarding violations of human rights against UK’s 

trading partners. 41 On 22 March 2021, UK parliamentarians narrowly voted by 

318 to 300 to reject the ‘genocide amendment’ to the Trade Bill 2019-2021.42 

The Trade Bill received a royal assent on 29 April 2021.43 It is noteworthy that 

Lord Acton of Liverpool, the mover of the genocide amendment debate, 

subsequently introduced a private member’s Bill, Genocide Determination Bill 

[HL], to address matters concerning cases of genocide.44 

II. OBLIGATION TO PREVENT IN THE BOSNIAN GENOCIDE CASE 

The obligation to prevent and punish acts of genocide under Article I of the 

Genocide Convention was at the center of the Bosnian Genocide case 45 at the 

International Court of Justice in 2007. The court’s decision outlined the legal 

nature46 and scope 47 of the obligation to prevent. It also pronounced itself on the 

extraterritoriality of the obligation.48 

A. Legal Nature of the Obligation to Prevent 

Despite the plain text of Article I of the Convention, there has been 

————————————————————————————— 
39. U.K. PARLIAMENT, Lord Alton of Liverpool’s amendment, After Clause 2, 

https://bills.parliament.uk/bills/2729/stages/12454/amendments/72479 [https://perma.cc/32K3-

S3M5] (last visited March 16 2023). 

40. See UK PARLIAMENT, Lords Amendments to the Trade Bill, Bill 239 https://publications. 

parliament.uk/pa/bills/cbill/58-01/0239/200239.pdf [https://perma.cc/W6MW-C5PR]; see also 

UK HOUSE OF LORDS, Trade Bill: Commons Reasons and Amendments to Certain Lords 

Amendments, https://publications.parliament.uk/pa/bills/lbill/58-01/164/5801164.pdf [https:// 

perma.cc/2GYU-8LHL]. 

41. UK PARLIAMENT, Lords agrees to Commons Trade Bill compromise, https://www. 

parliament.uk/business/news/2020/september/lords-debates-trade-bill/ (last visited 11 March 

2023). 

Please note that a subsequent amendment suggested that in addition to the preliminary 

determination made by the High Court, the government would carry out a risk assessment 

regarding the allegation before signing a bilateral trade agreement. 

42. Id. 

43. Under Section 3 of the Act, there is no requirement for a stoppage of trade relations 

because of reports of genocide. Where there are such reports, the House of Lords can debate on 

the reports and vote for or against the allegations made in the report. 

44. Genocide Determination Bill 2022, HL Bill [23] (UK). 

45. Bosnian Genocide case (2007), supra note 11, ¶ 64. 

46. Id. ¶ 430. 

47. Id. 

48. Id. ¶ 183. 

https://www
https://publications.parliament.uk/pa/bills/lbill/58-01/164/5801164.pdf
https://perma.cc/W6MW-C5PR
https://publications
https://perma.cc/32K3
https://bills.parliament.uk/bills/2729/stages/12454/amendments/72479


255 2024] BOYCOTTING CHINESE GENOCIDE 

ambiguity on whether the duty is legal, social, or political.49 In particular, there 

is obscurity regarding the binding character of Article V obligating State Parties 

to enact laws50 and Article VIII enabling State Parties to call on the competent 

organs of the UN to take actions51 for, inter alia, the prevention of genocide. In 

its ruling on 8 April 1993, the ICJ observed that Yugoslavia and Bosnia-

Herzegovina were under a “clear” obligation to prevent acts of genocide under 

Article I. In his Separate Opinion, Judge ad hoc Lauterpacht stated that there 

was “no difficulty in declaring that all the parties to the Genocide Convention 

are under a duty to prevent genocide. This is merely a matter of reading the 

words of Article I.”52 

Eventually, the majority of the Court decided to dispose of the question in 

the clearest terms possible in its Judgement of 26 February 2007.53 The Court 

first stated that “Article I does impose distinct obligations over and above those 

imposed by other Articles of the Convention.”54 It further elaborated that the 

obligation is both “normative” and “compelling,”55 and acts done by UN organs 

in preventing genocide do not relieve a State Party’s obligation under the 

Convention as long as those efforts accede to the UN Charter.56 Judge Kreća, in 

————————————————————————————— 
49. See generally Orie L. Phillips & Eberhard P. Deutsch, Pitfalls of the Genocide 

Convention, 56 A.B.A. J. 641, 641-46 (1970). 

50. For instance, see the discussion on the application of Article V in Wenqi Zhu & Binxin 

Zhang, China in Expectation of Prosecuting the Crimes of Genocide in China, in CONFRONTING 

GENOCIDE, IUS GENTIUM: COMPARATIVE PERSPECTIVES ON LAW AND JUSTICE 7 (R. Provost, P. 

Akhavan eds., 2011); see also debates on the application of Article V in the United States in Myres 

S. McDougal and Richard Arens, The Genocide Convention and the Constitution, 3 VAND. L. 

REV. 683, 683-710 (1950); John M. Raymond, Genocide: An Unconstitutional Human Rights 

Convention, 12 SANTA CLARA LAW. 294, 294-318 (1972); Ben Saul, The Implementation of the 

Genocide Convention at the National Level, in THE UN GENOCIDE CONVENTION: A COMMENTARY 

58 (Paola Gaeta ed., 2009). Saul argues that in “one sense, Article V of the Convention on the 

Prevention and Punishment of the Crime of Genocide (hereinafter the ‘Genocide Convention’ or 

‘Convention’) is an unremarkable (or even superfluous) machinery provision which simply 

requires the incorporation of the Convention’s obligations into domestic law.” See Scott’s 

argument on why article V was not fully implemented in Australia in, Shirley Scott, Why Wasn’t 

Genocide A Crime in Australia?: Accounting for the Half-century Delay in Australia 

Implementing the Genocide Convention, 10 AUSTL. J. HUM. RTS. 159, 159-78 (2004). 

51. Polish argues that under Article VIII, “chances of the Council’s employing more than 

economic and diplomatic sanctions are negligible. The Council could have a genocide question 

referred to it in two ways. A State might bring a genocide accusation directly to the Council under 

Convention Article VIII; or a State disputing the Convention’s interpretation, application, or 

fulfilment might refer the matter to the Council from the International Court of Justice, as provided 

by Article 94(2) of the United Nations Charter. Following referral the Council might make 

recommendations, but plenary power could not be employed unless the Council found that the 

alleged acts threatened world peace.” O.F Polish, Genocide: A commentary on the Convention, 

58 YALE L.J. 1142, 1148 (1949) (emphasis added). 

52. Bosnian Genocide case (2007), Order, 1993 I.C.J. 325, 407, ¶ 113 (separate opinion of 

Lauterpacht, J. ad hoc) supra note 11. 

53. See generally Bosnian Genocide case (2007), supra note 11. 

54. Id. ¶ 165. 

55. Id. ¶ 427. 

56. Id. 
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a Separate Opinion, dissented stating that the duty to prevent genocide is a 

“social, moral, even metaphysical duty,”57 but when categorized as a legal duty, 

it violates the principle of impossibilium nulla obligatio est.58 He stated that 

Article I is a general principle and does not mandate a distinct legal duty. 

Likewise, Judge Skotnikov stated that the majority’s opinion was a “political 

statement” and “extraordinarily expansive” and violates the rules of treaty 

interpretation.59 

B. Extraterritoriality 

Apart from the above, another issue was the extraterritoriality of the 

obligation to prevent genocide.60 Before the 2007 judgment, some of the Court’s 

judges found the question of extraterritoriality controversial.61 For instance, the 

ad hoc Judge Lauterpacht stated that if one argued the obligation was limited to 

a state’s territorial confines, then that meant a State Party had no obligation to 

prevent genocide in occupied or invaded territory.62 Therefore, a proper 

meaning of the obligation is that state parties, individually and collectively, are 

obligated to take positive measures to prevent a genocide wherever it occurs. 63 

However, Judge Tarassov questioned this rationale, stating that 

“extraterritoriality” lacks balance and practicality.64 

Once again, the Court, in its 2007 Judgment, did not share such a narrow 

view. The Court held that, contrary to the obligation to punish under Article VI, 

which is subject to an express territorial limit,65 the substantive obligation 

arising from Articles I and III are not limited by territory.66 The two articles 

apply to a State Party wherever it may be acting or may be able to act in ways 

appropriate to meeting the obligation in question.67 Judge Tomka, in the 

Separate Opinion, also endorsed this view.68 He noted that State Parties could 

————————————————————————————— 
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Genocide? 18 EUR. J. INT’L L. 631, 631-48 (2007). 
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cij.org/sites/default/files/case-related/122/122-20030203-JUD-01-00-EN.pdf. 

62. Bosnian Genocide Case (2007), Order, 1993 I.C.J. at 444, ̬¶ 114 (Sept. 13) (separate 
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64. Bosnian Genocide Case (2007), Order, 1993 I.C.J. at 3, 27 (April 8) (declaration of 

Tarassov, J.). 

65. Bosnian Genocide case (2007), supra note 11, ¶ 184. 

66. Id. ¶ 183. 

67. Id. 

68. Bosnian Genocide Case (2007), Judgment, 2007 I.C.J. at 310, ¶ 40 (Feb. 26) (separate 

opinion of Tomka, J.). 
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not extend the universality approach as a duty to punish.69 Judge Kreca differed 

and stated that only UN organs have the duty to prevent a genocide occurring 

outside a particular territory.70 

C. Scope of Obligation 

Despite the expansive finding of a binding obligation to prevent and its extra 

territorial application by the Court, the finding is limited by the scope of the 

obligation. As observed by Schabas, “nothing in the debates about Article I 

provides the slightest clue as to the scope of the obligation to prevent”.71 

Notwithstanding the absence of a dispute between the Parties on the 

interpretation of the obligation to prevent in Bosnian Genocide,72 the Court took 

the initiative to formulate not only the condition precedent for the obligation to 

arise,73 but also steps that State Parties have to take to discharge the obligation.74 

The Court held that a violation occurs if a State Party was aware, or should 

normally have been aware that a genocide is about to occur but failed to act 

regardless of any certainty at the time regarding the genocide.75 While the court 

did not offer steps necessary to discharge the obligation, a State Party should 

employ “all means reasonably available” to contribute to the restraining in any 

degree the commission of genocide.76 The obligation varies from state to state 

and depends on the State Party’s effective capacity to influence, within the limits 

of international law, the action of persons committing or likely to commit 

genocide.77 Thus, states have a three-prong test:, (1) whether the measures are 

otherwise consistent with international law;78 (2) whether the measures are 

reasonable;79 and (3) whether the measures are calculated to effectively 

influence the course of the genocide.80 

1. Consistent with International Law 

Firstly, the action taken by a state must correspond to international law, i.e., 

consistent with international law and, therefore, not an internationally wrongful 
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69. Id. ¶ 40, 67-68. 

70. Id. at 457, ¶ 135 (separate opinion of Kreca, J. ad hoc). 
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72 (2000). 

72. Bosnian Genocide case (2007), supra note 11, ¶ 159. 

73. Id. ¶ 160-62. 

74. Id. ¶ 428-32. 

75. Id. ¶ 431-32 (emphasis added). 

76. Id. ¶ 430. 
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78. See generally M. Shervin Majlessi, Use of Economic Sanctions under International Law: 

A Contemporary Assessment, 39 CAN. Y.B. INT’L L. 253, 253-331 (2002). 

79. See Enzo Cannizzaro, The role of proportionality in the law of international 

Countermeasures, 12 EUR. J. INT’L L. 889, 889-916 (2001). 
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action. An internationally wrongful action is any act or omission attributable to 

a state under international law that constitutes a breach of an international 

obligation of the state.81 This is an act or omission that is injurious to the rights 

of other states.82 In that regard, an internationally wrongful action is an unlawful 

act between states in international law and not a dispute involving individuals 

of one country over the actions of another country. It is an act “contrary to the 

treaty right[s] of another State.”83 In Anglo-Iranian Oil Co., 84 ICJ held that it did 

not have jurisdiction over a complaint by the UK because there was no 

internationally wrongful act done by Iran regarding any treaty rights between 

the UK and Iran.85 In Greece v United Kingdom, the ICJ held that the UK had 

an obligation to enter into arbitration proceedings regarding a dispute arising 

out of the Greco-British Treaty of Commerce and Navigation (1886).86 This is 

because there was an obligation under Article XV of the treaty, which stated 

that disputes concerning the treaty would be settled through arbitration.87 In Italy 

v France et al., the ICJ held that an internationally wrongful act has to be one 

in which one state directly breaches an international obligation concerning a 

treaty where both parties are parties. Both parties must directly be interested in 

the unlawful character of the impugned actions.88 In that regard, a violation of 

the Genocide Convention by a certain State Party amounts to an internationally 

wrongful action89 , and any State Party to the Convention can allege a violation 

of the obligations erga omnes by the offending State Party.90 

It is noteworthy that there is no provision in the UN Charter that prohibits 
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the matter. Id. 

86. Ambatielos (Greece v. U.K.), Judgment, 1952 I.C.J. 28 (July 1). 

87. Id. at 35. 

88. Case of the monetary gold removed from Rome in 1943 (It. v. Fr., U.K. and U.S.), 

Judgment, 1954 I.C.J. 19 (June 15). 

89. See Marko Milanović, State Responsibility for Genocide, 17 EUR. J. INT’L L. 553, 553-
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consequences of peremptory norms of general international law (jus cogens), 2 Y.B. INT’L L. 

COMM’N (2022). 
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the imposition of unilateral sanctions.91 While the UN General Assembly has 

passed several resolutions prohibiting such sanctions 92 , the resolutions are not 

binding.93 The resolutions also do not have the force of customary international 

law due to the many objections by persistent objectors.94 Indeed, the PCIJ, in 

Lotus, held that there are no presumptions or assumptions regarding restrictions 

related to the independence of states. 95 The only thing that is required under 

international law is that a state not violate international law restrictions when 

exercising its jurisdiction.96 The ICJ reiterated this in Nicaragua, where the 

Court stated that there is no expectation on a state to continue particular state 

relations, where it deems that they should not continue subsisting unless the 

basis for the relations is a treaty. 97 An economic sanction cannot be presumed 

as contrary to international law unless that sanction breaches either treaty 

obligations to which both states are parties 98 , or a violation of customary 

international law.99 

In Nicaragua, the ICJ reiterated the existence of customary international 

law as prohibiting states from interfering in the affairs of other countries.100 The 

ICJ stated that a prohibition against states or groups of states from intervening 

directly (through military actions) or indirectly (through supporting subversive 

or terrorist armed activities) in a state’s internal and external affairs exists 

because states are sovereign and can make decisions freely.101 There is a 

prohibition on external interference seeking to tamper with those decisions.102 

Therefore, economic sanctions imposed by the United States, including 

cessation of international aid, did not amount to an intervention.103 Moreover, 

the ICJ set up a two-prong test to determine if economic sanctions amounted to 
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a violation of the principle of non-intervention. Firstly, the intervention must 

target matters that a state should freely determine without outside influence.104 

Secondly, the intervention employed must use methods of coercion.105 

However, if the matters in question concern jus cogens, international human 

rights, and touch on any erga omnes obligations, such matters will not be 

considered a domain reserved to a given state. 106 The principle of non-

intervention will not apply.107 This is because all states have an interest in such 
108 matters. 

In the context of sanctions that can effectively influence the prevention of 

genocide, the sanctions must not be contrary to international law regarding 

treaties state parties have ratified.109 For instance, the sanctions should not 

violate jus ad bellum as mandated by the UN Charter.110 This means that the 

sanctioning state should not use sanctions in a manner amounting to an act of 

aggression.111 Additionally, the ILC’s Articles on State Responsibility clarify 

and refine the scope of a state’s right to deploy countermeasures, setting out a 

number of conditions.112 These conditions include, firstly, that the targeted 

states must have committed an internationally wrongful act. 113 Secondly, the 

sanctioning state must establish that it is an “injured state.”114 Thirdly, the 

measures should aim at inducing the targeted state to comply with its 

obligations.115 Fourthly, the measures must be proportionate.116 The measures 
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must not affect the enjoyment of fundamental human rights or jus cogens, 

including the due process rights of individuals or entities targeted by the 

sanctions.117 Lastly, once the wrongful act has stopped, the measures must be 

terminated.118 These pre-conditions can be easily met in a situation whereby 

economic sanctions are deployed against a state involved in genocide under 

blanket theories of jus cogens119 and erga omnes.120 

2. Proportionality 

The principle of proportionality can be best understood if it is read through 

the principle of good faith and “reasonableness” as its criterion.121 The principle 

of proportionality requires an analytical procedure of balancing whereby a 

priority relation between conflicting arguments or interests and values is 

established.122 This is because the principle’s origin is Roman private law and 

is rooted in equity and distributive justice which later developed into principles 

of necessity and proportionality.123 In the context of international law, 

proportionality denotes the application of extra-legal considerations in making 

decisions. Thus, in the context of measures intended to effectively influence the 

prevention of a genocide, one ought to question whether they are proportional 

when competing interests and values are considered.124 

The Roman roots of the principle are apparent in North Sea Continental 

Shelf, where the ICJ stated that reasonable and equitable measures rest on the 

circumstances present in that particular case or scenario.125 Under international 

law, there is no definition of what amounts to reasonable measures per se,126 but 

when looked at from the perspective in North Sea Continental Shelf, 

reasonableness denotes the factual element that parties take in their 

negotiations.127 These factual elements enable issues to be looked at from a fluid 

perspective128 by permitting a court to consider various principles or methods as 
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appropriate, or a combination of methods to come up with a solution instead of 

sticking to an imperative rule129 in situations the imperative rule did not envisage 

or take into account.130 

Reasonableness and proportionality, while closely related, denote different 

scenarios under the law. Reasonableness covers a wider area compared to 

proportionality.131 A measure may be proportional but unreasonable.132 

Reasonableness requires a test of rationality whereas proportionality requires a 

relationship test. Reasonableness requires the application of facts that are 

enough to induce a certain state of mind in a reasonable person. 133 The law 

assumes that where the basis of a decision are beliefs and actions one considers 

irrational, then the decision fails the reasonableness test. 134 These irrational 

beliefs include but are not limited to unfounded threats, emotions, and 

anxiety.135 An example of an irrational belief is that the red color attracts 

lightning strikes.136 These beliefs also include “superstitions, paranormal and 

pseudoscientific beliefs, conspiracy theories etc.”137 Proportionality requires a 

judgement of the relationship between “an end, amounting to a need, and a 

means to satisfy the end.”138 When determining the proportionality of a measure, 

one asks whether the end justifies the means. 139 There exists a relationship 

between proportionality and reasonableness. Hence, a decision will be 

reasonable if it meets the requirements related to a particular set of standards 

that may concern both the substance of the decision, or the process used to come 

up with the decision, and may also concern means-end efficiency.140 A decision 

is proportional if its basis is context-specific when looked at from the eyes of an 

ordinary reasonable person.141 
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To determine proportionality, the state actions ought to serve a legitimate 

purpose or objective.142 Secondly, there must be a causal link between the 

alleged purpose and the action.143 Thirdly, the actions must meet the 

proportionality criterion144 by comparing what is generally done or legally done 

with the present action.145 According to Hofer, this entails the balancing of 

conflicting interests by considering the suitability and necessity of the means 

used for the sanctions. If the measures curtail the enjoyment of rights or 

interests, the measures will be proportional and reasonable if one can determine 

that there are no other less intrusive measures. One will have to consider if there 

is a causal link between the sanctions adopted, the context of their adoption, and 

the matter of their effectiveness.146 

In the context of unilateral sanctions, the measures taken to effectively 

prevent (or mitigate) the occurrence of genocide serve an obviously legitimate 

purpose or objective.147 This objective arises out of the obligation in Article I of 

the Genocide Convention148 and ICJ’s ruling in the Bosnian Genocide case. 149 

There is a presumption that the measures taken from the presence of a causal 

link between the actions of a state and the crime of genocide.150 Proportionality 

of requirement presupposes that the measures undertaken by a state party to 

prevent the occurrence of genocide in another country should not be so extreme 

that they devastate the sanctioning state’s own national interest in order to live 

up to their obligation.151 An example given to affirm this position is the grain 

embargo on the Soviet Union over its incursion into Afghanistan in 1980.152 The 

embargo raised the cost of grain to the Russians by $225 million ($799,435,542 
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in today’s money when adjusted for inflation153) leading the Soviets to turn to 

other sources such as Argentina.154 The embargo cost the United States an 

estimated $2.3 billion ($ 8,882,617,140 when adjusted for inflation155). It led 

American farmers to lose their dominant market share in grains imported by the 

Soviet Union,156 a position they did not recapture until 2003.157 Nonetheless, 

this did not affect the United States enough to qualify as disproportionate as the 

bar is set high with mass jus cogens violations158 such as military aggression and 

presumably mass genocide.159 

Another example to buttress this contention is the current sanctions imposed 

on Russia by most of its trade partner nations around the world.160 The sanctions 

entail a degree of self-sacrifice by EU states in foregoing oil and natural gas 

supplied by Russia. For instance, at the outset of the Russian war in Ukraine, 

fuel prices in Germany rose by €0.03.161 Motorists paid €2.13 for a litre of 
gasoline at the pump and €2.225 per litre of diesel, which was an increase of 
€0.55.162 The United Kingdom imposed sanctions on Russia, causing the price 

of fuel to rise by 20%, from £1.23 per litre of gasoline before the war to £1.54 

after the war commenced.163 These prices ultimately normalized to rates below 

what they were before the imposition of sanctions against Russia. In the UK, 

there was a 41.8%-a-litre crash in the average pump price of petrol.164 In 

Germany and the EU, there was a drop of 16% with a litre of petrol selling at € 
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come-12559818 [https://perma.cc/AT9M-QRS8]. 

164. Ben Clatworthy, Petrol prices fall below 150p a litre for first time since Ukraine 

invasion, THE TIMES (Jan. 10, 2023), https://www.thetimes.co.uk/article/uk-petrol-fuel-price-
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1.78 at the pump. 165 Therefore, if the proportionality test is applied, it is 

plausible to claim the sanctions are reasonable when looking at cost in the 

context of the larger picture, i.e., the effect they have on the sender country 

compared to the goal they intend to serve, i.e., preventing the hostile takeover 

of Ukraine. The sanctions emptied Russia’s coffers, thus reducing advances 

made by the Russian military in Ukraine.166 The embargo led to Russian tax 

income from oil and gas falling to $5.8 billion in January 2023, half its January 

2022 level.167 

Moreover, trade sanctions are a reasonable alternative compared to other 

alternatives.168 While sanctions have often not historically had a particularly 

good success rate,169 the United Nations Security Council170 or a member State 

acting unilaterally171 can use sanctions as a basis for coercion, to constrain, and 

for signaling.172 Even though UNSC sometimes uses sanctions for constraining 

and signaling, it mainly uses them for coercion.173 Nonetheless, UNSC sanctions 

have only been effective in coercing in 10% of the time174 and effective in 

constraining and signaling in 27% of the time.175 They were only effective 22% 

————————————————————————————— 
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see also Asif Khan & Andrew Mack, The Efficacy of UN Sanctions, 31 SEC. DIALOGUE 279, 279-

92 (2000). 
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ECONOMIC SANCTIONS UNDER INTERNATIONAL 71, 71-83 (Ali Marossi & Marisa Basset eds., 

2015). 

172. See generally id.; see also David J. Lektzian & Christopher M. Sprecher, Sanctions, 

Signals, and Militarized Conflict, 51 AM. J. POL. SCI. 415, 415-31 (2007); Taehee Whang, Elena 

McLean & Douglas W. Kuberski, Coercion, Information, and the Success of Sanction Threats, 

57 Am. J. Pol. Sci. 65, 65-81 (2013); Thomas Biersteker & Peter A.G. van Bergeijk, How and 

When do Sanctions Work? The Evidence, in ISS REPORT NO. 25, ON TARGET? EU SANCTIONS AS 

SECURITY POLICY TOOLS 19-20 (Iana Dreyer & José Luengo-Cabrera eds., 2015). 

173. Thomas Biersteker, Sue E Eckert, Marcos Tourinho & Zuzana Hudáková, UN targeted 

sanctions datasets (1991-2013), 55 J. PEACE RSCH. 404, 404-12 (2018). 
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Sanctions Effectiveness Literature, 30 DEF. & PEACE ECON. 635, 637 (2019). 
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of the time, when looked at from all the three functions.176 Therefore, UNSC 

sanctions could be slightly more effective if used for the other non-coercive 

purposes. 177 Nevertheless, sanctions are the most preferred non-military 

mechanism used to enforce international law178 because they do not usually lead 

to more expensive and drastic military cost. 179 The costs on the sanctioning state 

are normally minimal.180 

Moreover, sanctions can affect the target country’s economic progress at a 

greater cost compared to a sanctioning country. One way of visualizing this is 

to consider the effect of sanctions imposed on China, Iran, and Cuba. The 1989 

arms embargo against China worked in America’s favor because Chinese 

military advancement relied on ‘copy and paste’ mechanisms. However, it was 

not easy to use the same mechanisms for advanced Western technologies, such 

as digital technologies reliant on silicon chips. Additionally, China accounted 

for only 0.5% of America’s military exports. Therefore, the arms embargo not 

only impeded Chinese technological advancement but also did not affect 

America’s military exports.181 This is also the case in the United States’ embargo 

on Cuba.182 The economic costs on Cuba has led some to say that because of the 

sanctions, “In Cuba, it sometimes seems time stopped in the 1960s.”183 

In the case of Iran, the trade embargo following the Tehran Hostage Crisis 

in 1979184 wore down the Iranian economy and the country’s ability to repel 

Iraqi forces during the Iranian-Iraqi War.185 While the United States lifted the 

sanctions in January 1981 when Iran released the hostages,186 subsequent U.S. 

sanctions have crippled the Iranian economy. These include the 1987 sanctions 

over Iran’s support for Hezbollah, a Lebanese militant group, 187 and the 1995 
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Sanctions 31 (CESifo, Working Paper No. 9578, 2022). 
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182. The Cuban Liberty and Democratic Solidarity (Libertad) Act of 1996, 22 U.S.C. §§ 

6021-6091. 

183. In Cuba, the pace of life continues to remain unhurried, CHINA DAILY (Apr. 17, 2017), 

https://global.chinadaily.com.cn/a/201704/17/WS59bb8200a310d4d9ab7e932d.html [https:// 

perma.cc/3JGM-5U8V]. 

184. Iran Hostage Crisis, ENCYCLOPAEDIA BRITANNICA, https://www.britannica.com/event/ 

Iran-hostage-crisis [https://perma.cc/FY3V-3H9R] (last visited Feb. 8, 2024). 

185. Id. 

186. See Werner Wiskari, Allies Move to End Sanctions Against Iran, THE N.Y. TIMES (Jan. 

21, 2017), https://www.nytimes.com/1981/01/21/us/allies-move-to-end-sanctions-against-iran. 
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extension of those sanctions to firms dealing with the Iranian government. 188 

The United States imposed more sanctions after UNSC’s Resolution 1737 over 

Iran’s failure to cease its uranium enrichment program demanded in accordance 

with UNSC Resolution 1696.189 Other allied countries including Australia,190 

Canada,191 and the EU, in pursuance of Council Common Position 

2007/140/CFSP of February 2007 imposed sanctions against Iran. The EU 

imposed other sanctions against Iran between 2007 and 2012.192 The sanctions 

negatively affected the Iranian economy leading to its adoption of the Joint 

Comprehensive Plan of Action on 18 October 2015.193 

Additionally, while sanctions may hamper the sanctioning country’s access 

to certain key resources, the sanctioning country may still access the resources 

elsewhere and not suffer significant economic harm. For instance, while fuel 

prices rose in the UK and Europe because of sanctions imposed on Russia,194 

the prices eased as soon as Europe and the UK were able to access oil from 

sources other than Russia.195 The reason for the easing of the prices was Europe 

and the UK finding alternative energy sources such as the United States, Qatar, 

and Australia.196 It is noteworthy that sender countries, because of their power 

and influence, can often access alternative markets for their goods and services 

compared to receiver countries. 

As seen in the above discussion, economic sanctions are preferred because 

costs to the sender state are usually negligible and/or temporary, and thus a 

reasonable and proportionate approach, when compared to the effect of stopping 

or mitigating genocidal action in receiver states. 

3. Effectively Influence the Course of the Genocide 

The third limb determines whether the sanctions are likely to effectively 

influence the prevention of genocide.197 To effectively influence does not 
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TIMES (Nov. 21, 2022), https://www.nytimes.com/2022/11/16/business/europe-energy-natural-

gas.html [https://perma.cc/7P75-B6CA]. 

197. Whitney K. Taylor & Hollie Nyseth Brehm, Sanctioning Genocide: To What Effect? 64 

SOCIO. PERSP. 1081, 1083 (2021). 

https://perma.cc/7P75-B6CA
https://www.nytimes.com/2022/11/16/business/europe-energy-natural
https://perma.cc/SS6W-3UYZ
https://www.nytimes.com/2023/01/03/business/europe-natural-gas-prices
https://perma.cc/GE9U-6KDE
https://www.international.gc.ca/world-monde/international_relations


268 INDIANA INT’L & COMP. LAW REVIEW [Vol. 34:249 

require a complete cessation of atrocities198 nor does it presuppose the degree of 

influence the sanction has on the cessation.199 Thus, this language should be 

considered in the context of degree of impact (effective) and the likelihood of 

achieving that impact (influence). What these words mean is a matter of legal 

construction. While the Bosnian Genocide case does not elaborate on a 

particular standard of proof,200 it follows that a common-sense approach should 

be applied201 such as a more-likely-than-not or the balance of probabilities 

standard.202 This is analogous to the reasonableness standard elucidated above203 

and consistent with the plain meaning of the language in the decision.204 With 

regard to the term “influence” a common-sense approach implies that the 

sanctions taken would likely convince the target state to take some positive, 

compliant steps. 

The term “effective” applies to the degree of impact anticipated by the 

sanctions imposed.205 Most scholars agree that this only requires some 

anticipated diminution of harm, Gibney describes the “effective” prong as 

creating an obligation of conduct, not of result.206 Rosenberg similarly 

concluded that due diligence only created an obligation of conduct, not a 

————————————————————————————— 
198. See Bosnian Genocide case (2007), supra note 11, ¶ 430 (holding that “… a State cannot 

be under an obligation to succeed, whatever the circumstances, in preventing the commission of 

genocide.”); see also J.S. McCormick, Effectiveness and Efficiency, 31 J. ROYAL COLL. GEN. 

PRACS. 299, 299 (1981) (stating that “effectiveness” denotes a measure of the success in achieving 

a clearly stated objective.) 

199. The I.C.J. held that “this capacity itself depends, among other things, on the 

geographical distance of the State concerned from the scene of the event, and on the strength of 

the political links, as well as links of all other kinds, between the authorities of that State and the 

main actors in the events.” Bosnian Genocide case (2007), supra note 11, ¶ 430 (emphasis added). 

200. The I.C.J. stated that “it is irrelevant whether the State whose responsibility is in issue 

claims, or even proves, that even if it had employed all means reasonably at its disposal, they 

would not have sufficed to prevent the commission of genocide. As well as being generally 

difficult to prove, this is irrelevant to the breach of the obligation of conduct in question.” Id. 

(emphasis added). 

201. The I.C.J. held, “. . . the notion of ‘due diligence’, [. . .] calls for an assessment in 

concreto.” Id. 
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see also Sharngan Aravindakshan, Cyberattacks: a look at evidentiary thresholds in International 

Law, 59 INDIAN J. INT’L L. 285, 285-99 (2021). 

203. Corten, supra note 126. 

204. See Bosnian Genocide case (2007), supra note 11, ¶ 431 (holding “if the State has 

available to it means likely to have a deterrent effect on those suspected of preparing genocide, 

or reasonably suspected of harbouring specific intent […] it is under a duty to make such use of 

these means as the circumstances permit.” (emphasis added)). This denotes a common-sense 

approach regarding the means states can use to effectively influence the prevention of genocide 
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206. See Mark Gibney, Universal Duties: The Responsibility to Protect, the Duty to Prevent 

(Genocide) and Extraterritorial Human Rights Obligations, 3 GLOB. RESP. TO PROTECT 123, 138-
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result.207 Russell clarifies the duty as being only as contributing (emphasis 

added) to avoiding the damage (harm).208 The phrase “effectively influence,” 
while arguably vague, should be interpreted as persuading the target state to take 

some positive steps in correcting offending behavior.209 This doesn’t require a 

showing of complete cessation of offending conduct 210 but at least a reduction 

of same. 211 By logical implication, if the Court had intended for that state 

obligation to only arise when there was a guarantee of complete cessation of the 

offending behavior then it would have used considerably more affirmative 

language, and in any event, such a reading would unreasonably modify the 

affirmative language otherwise used elsewhere in the decision describing state 

responsibility to prevent.212 

A residual consideration in the interpretation of the phrase ‘effective 

influence’ is capacity.213 The state obligation becomes operative only if the 

sanctioning state has the capacity to effectively influence the course of the 

genocide.214 In the context of economic sanctions, this duty only attaches if the 

sanctioning state has significant economic clout in terms of trade to use as a 

forceful enough argument to persuade the offending state into some measure of 

compliance.215 Despite growing international economic interdependence216 

many states, standing alone, would not have the economic capacity to influence 
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permit.” Id. (emphasis added). The obligation does not arise because of a guarantee that a state 

party will stop the genocide. See id. It only arises if the state party learns of a genocide but fails 

to employ the means available to it to stop the genocide. See id. 

213. See JOHN HEIECK, A DUTY TO PREVENT GENOCIDE 13-71 (2018). 

214. Id. at 28. 

215. Michael Brzoska, The Power and Consequences of International Sanctions, E-INT’L 

RELS. (May 19, 2014), https://www.e-ir.info/2014/05/19/the-power-and-consequences-of-
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other states to halt conduct the other states regard as matters of national 

competence.217 However, in the course of the most significant jus cogens 

violations such as aggression218 or genocide,219 unilateral economic sanctions 

can gain traction amongst other states to impose similar sanctions or “collective 

economic sanctions.”220 Thus, even if a state doesn’t independently have the 

economic wherewithal to effectively influence an offending state, due diligence 

requires efforts at collective action.221 This creates a special duty on 

economically advantaged states because more states would join in economic 

sanctions if a major trade partner joined and the presumption of the duty is 

particularly strong if the target state is especially vulnerable to economic 

sanctions. 

Vulnerability of the target state along with economic stature of the 

sanctioning state(s) are key. The requirement of showing “capacity” creates a 

more obvious obligation on individual super-power economic states 222 and the 

likelihood of collective economic sanctions.223 Reference is made to other 

measures in place by the United States,224 EU,225 Australia,226 and Canada227 

showing an openness to imposing sanctions on China but not in a pervasive way. 

Nonetheless these measures affirm a willingness to impose sanctions against 

China. It also provides the basis for a united face in the context of collective 

sanctions, thus establishing the groundwork for an international “will” to 

collectively impose pervasive sanctions. 
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Moreover, “capacity” can also be determined in the nature of the 

sanctions.228 Whether unilateral or collective, sanctions must be “pervasive” to 

be effective.229 Sanctions that target individuals or specific industries alone are 

usually not sufficiently pervasive to be effective.230 This was evident in 

sanctions imposed against Zimbabwean officials and their close associates and 

relatives231 in the early 2000’s.232 Despite these sanctions, the human rights 

situation in Zimbabwe remains dire.233 For instance, most individuals banned 

from visiting the United States under the auspices of those sanctions234 had little 

prospect of travelling to the United States even before the ban235 rendering the 

sanctions of little consequence. 236 Additionally, these sanctions are (were) 

ineffective because Zimbabwe is not tied into the global economy in a 

significant way so it was effectively immune from the effects of collective 

sanctions.237 States are considerably more vulnerable if they have a modern 

economy deeply embedded in the international trading system. 238 Therefore, the 

failure of the sanctions to effectively influence the government of Zimbabwe 
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was due, in part, to that government’s invulnerability to trade sanctions and the 

minimalist character of the sanctions imposed.239 

In contrast, the sanctions currently imposed on Russia240 for its aggression 

against Ukraine241 are having significant effects in its war effort.242 The Russian 

economy is deeply embedded in the global economy. 243 It is the world’s 11th 

largest economy 244 and is the prime commodity exporter among emerging 

markets.245 Its footprint in global energy, metal markets and agriculture can only 

be compared to that of the United States, Canada, and Australia.246 Its trade-to-

GDP ratio is 46%.247 In 2018, Russia was the world’s 12th largest exporter, 248 

accounting for 2.3 percent of global exports. 249 It mainly exports its 

commodities to China and the EU,250 whereas its services exports are mostly to 

the EU and the US.251 This makes Russia vulnerable to measures that restrict 

its export market.252 It is for this reason that the economy shrank by over 2% 

after imposition of sanctions over its war in Ukraine.253 Considering that it is 

deeply embedded in the global economy, 254 the sanctions were pervasive enough 

to affect its economic output. 255 For instance, in February 2023, Russia cut its 

————————————————————————————— 
239. Jan Grebe, supra note 236. 

240. Elaine Kurtenbach, Sanctions against Russia and what the G7 may do to fortify them, 

AP NEWS (May 20, 2023), https://apnews.com/article/russia-ukraine-sanctions-g7-eu-biden-

f5edb7c1849548423e8442e69ef14767 [https://perma.cc/3TCT-QJWK]. 

241. G.A. Res. A/RES/ES-11/1 (Mar. 2, 2022). 

242. Jeanne Whalen, Sanctions forcing Russia to use appliance parts in military gear, U.S. 

says, THE WASH. POST (May 11, 2022), https://www.washingtonpost.com/technology/ 

2022/05/11/russia-sanctions-effect-military/ [https://perma.cc/ZB25-SRZE]. 

243. Mihail Nikolaevich Dudin, Russia’s Integration in the World Economy and its 

Economic Security, 21 EUR. RES. STUD. J. 624 (2018). 

244. Id. at 628. 

245. Nicholas Mulder, The Sanctions Weapon, INT’L MONETARY FUND FIN. & DEV. (June 

2022), https://www.imf.org/-/media/Files/Publications/Fandd/Article/2022/June/Mulder.ashx 

[https://perma.cc/S5CH-2WLE]. 

246. Id. 

247. Id. 

248. U.S. DEP’T AGRIC., GAIN REPORT NO. RS1911, RUSSIAN FEDERATION EXPORTER GUIDE 

ANNUAL 2018 at 2 (2019). 

249. Id. 

250. Id. 

251. THE WORLD BANK, RUSSIA INTEGRATES: DEEPENING THE COUNTRY’S INTEGRATION IN 

THE GLOBAL ECONOMY 11 (2020), https://documents1.worldbank.org/curated/en/92118160795 

9469524/pdf/Russia-Integrates-Deepening-the-Country-s-Integration-in-the-Global-

Economy.pdf [https://perma.cc/ZNT5-JKUL]. 

252. U.N. DEV. PROGRAMME, Export Dependence and Export Concentration, in TOWARDS 

HUMAN RESILIENCE: SUSTAINING MDG PROGRESS IN AN AGE OF ECONOMIC UNCERTAINTY 20-21 

(2011). 

253. Infographic - Impact of sanctions on the Russian economy, EUR. COUNCIL, https://www. 

consilium.europa.eu/en/infographics/impact-sanctions-russian-economy/ 

[https://perma.cc/R7BR-4LC8] (last visited Apr. 30, 2023). 

254. Dudin, supra note 243; see also Biersteker & van Bergeijk, supra note 172, at 19-20. 

255. Miller, supra note 238. 

https://perma.cc/R7BR-4LC8
https://www
https://perma.cc/ZNT5-JKUL
https://documents1.worldbank.org/curated/en/92118160795
https://perma.cc/S5CH-2WLE
https://www.imf.org/-/media/Files/Publications/Fandd/Article/2022/June/Mulder.ashx
https://perma.cc/ZB25-SRZE
https://www.washingtonpost.com/technology
https://perma.cc/3TCT-QJWK
https://apnews.com/article/russia-ukraine-sanctions-g7-eu-biden


273 2024] BOYCOTTING CHINESE GENOCIDE 

oil output by 5% due to price caps imposed on the country’s seaborne exports. 256 

It is noteworthy that almost all of Russia export-oriented gas pipelines and other 

infrastructure was oriented towards selling the same to the European market.257 

This market soaked in 2.5 million barrels a day of crude, another 1 million 

barrels of refined products and 155 billion cubic meters a year of natural gas. 258 

This market is slowly disappearing. For instance, Russian gas exports via the 

Nord Stream 1 pipeline totaled a record-low 59.2 billion cubic meters in 2022. 

This is lower than Gazprom’s (Russia’s oil exporter) previous post-Soviet lows 

of gas exports at 117.4 billion cubic meters in 1995.259 The sanctions have led 

to Russia’s inability to access spare parts for its ageing military equipment, 

leading to what some call “Frankenstein tanks,” an effort by which the Russian 

military creates tanks by cannibalizing other tanks.260 Russia is also less capable 

of sourcing ammunitions261 with reports that it is sourcing weapons from as far 

as South Africa.262 

Similarly, the Chinese economy is deeply embedded in the global 

economy 263 which makes it vulnerable to export sanctions.264 Pervasive 

sanctions can effectively influence its behavior considering that in 2022, 

China’s share of exports in gross domestic product (GDP) amounted to 
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265 266 approximately 19.8 percent, an increase of 0.8% from the previous year. 

When coupled with the fact that China takes up 14.7 percent of the global export 

market267 and has been leading the world for fourteen consecutive years, 268 

collective sanctions can have a big footprint on its economic wellbeing.269 

China’s overreliance on the export market for its growth270 makes the economy 

vulnerable to external shocks such as sanctions. 

An analysis of the above outlines what ‘effective influence’ means and 

entails. A state party possessing powerful economic and geopolitical muscle is 

unilaterally capable of effectively influencing the prevention of genocide 

occurring within the confines of another state party’s territory. However, the 

ability to effectively influence is amplified if the powerful state is able to 

convince other similarly situated states to impose collective sanctions on the 

target state. Additionally, if the target state is particularly vulnerable and the 

sanctions are pervasive, the sanctions are more likely than not to lead to 

measurable compliance. 

III. APPLYING THE ICJ’S JUDGEMENT TO THE UK’S TRADE BILL 

Provided that economic sanctions to prevent jus cogens offenses are 

consistent with international law,271 the determination remains as to whether the 

genocide amendment of the UK Trade bill is reasonable and has the capacity to 

effectively influence the actions of the Chinese government regarding Xinjiang. 

Arguably, the UK’s economic status as a developed economy 272 and one of the 

most powerful countries in the world273 means that it likely has the capacity to 

influence the actions of any state committing acts of genocide, even on a 

————————————————————————————— 
265. Yihan Ma, Share of exports in gross domestic product (GDP) in China in selected years 

from 2000 to 2022, STATISTA (Mar. 2, 2023), https://www.statista.com/statistics/256591/share-

of-chinas-exports-in-gross-domestic-product/ [https://perma.cc/7YEE-PDHG]. 

266. Id. 

267. China’s Foreign Trade Hits Record High in Challenging Year, XINHUA (Jan. 14, 2023), 

https://english.news.cn/20230114/dd9d7df9d8a34d4caa0b9621494e3abd/c.html 

[https://perma.cc/RW7K-W9JR]. 

268. Id. 

269. See Matteo Pinna Pintor, Marc Suhrcke & Christoph Hamelmann, The impact of 

economic sanctions on health and health systems in low-income and middle-income countries: a 

systematic review and narrative synthesis, 8 BMJ GLOBAL HEALTH (2023), https://gh.bmj. 

com/content/bmjgh/8/2/e010968.full.pdf [https://perma.cc/8CGC-9AZU]. 

270. Ellen Zhang & Ryan Woo, Chinese economy’s export pillar shows cracks from global 

slowdown, REUTERS (Sept. 15, 2022), https://www.reuters.com/world/china/chinese-economys-

export-pillar-shows-cracks-global-slowdown-2022-09-15/ [https://perma.cc/GAR6-C7CG]. 

271. See Majlessi, supra note 78. 

272. See High income, THE WORLD BANK, https://data.worldbank.org/income-level/high-

income?view=chart. 

273. Power, US NEWS, https://www.usnews.com/news/best-countries/rankings/power 

[https://perma.cc/298Q-3ZX4] (last visited Apr. 30, 2023). 

https://perma.cc/298Q-3ZX4
https://www.usnews.com/news/best-countries/rankings/power
https://data.worldbank.org/income-level/high
https://perma.cc/GAR6-C7CG
https://www.reuters.com/world/china/chinese-economys
https://perma.cc/8CGC-9AZU
https://gh.bmj
https://perma.cc/RW7K-W9JR
https://english.news.cn/20230114/dd9d7df9d8a34d4caa0b9621494e3abd/c.html
https://perma.cc/7YEE-PDHG
https://www.statista.com/statistics/256591/share


275 2024] BOYCOTTING CHINESE GENOCIDE 

standalone basis. As one of China’s biggest trade partners, 274 this influence is 

heightened. Additionally, China is particularly vulnerable to economic 

sanctions as they have recently suffered significant economic downturns275 and 

face potential, or even likely, serious threats to their future economic health.276 

Furthermore, a UK trade embargo would be a genocide prevention measure that 

other developed nations would likely collectively join,277 further threatening the 

vulnerable Chinese economy. 278 

British historical ties to Europe in fighting expansionism has implications 

for potential collective trade sanctions on China.279 Though the UK is no longer 

a member of the European Union,280 it has strong historical ties to Europe.281 

These ties are even stronger in the context of fighting for human rights,282 

counter-genocide,283 and international criminal law generally.284 A 

contemporary example of cooperation in imposing trade sanctions in response 
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to international crimes (e.g., the crime of aggression) are those leveled against 

Russia over the Ukrainian invasion.285 China has shown its willingness to 

cooperate with the Russian leader286 in spite of the sanctions imposed by 

Western nations against Russia over its war of aggression in Ukraine.287 China’s 

dalliance with Russia has recently led to calls of ‘severe costs’ for countries 

helping Russia evade sanctions,288 with China’s role in Moscow’s war economy 

being the reason for those calls.289 Thus, this is an indication that other European 

nations may readily join the UK in imposing sanctions against China over 

alleged genocidal acts in Xinjiang. 

The UK has the ability to influence other Sino trade partners because of its 

economic clout290 and because many of China’s major trade partners have either 

already imposed non-pervasive sanctions,291 are currently considering imposing 

sanctions,292 or imposed (and subsequently lifted) sanctions in recent history.293 

All measures exhibit a willingness to use trade sanctions against China.294 
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Because these efforts have been fragmented in terms of design (non-pervasive) 

or grounded in differing causes (trade tit-for-tat, 295 Hong Kong296 and 

Xinjiang,297etc.) they have met with limited success. 298 However, given the 

implicit tendency of other trade partners to sanction China,299 their abhorrence 

of genocide,300 especially amongst European states, 301 and China’s continued 

recalcitrance,302 the groundwork is laid for collective action. 

The UK was named the world’s third most influential country in 2022303and 

the world’s fifth most powerful country in 2022.304 It has the world’s second 

largest financial center. 305 The London Stock Exchange has more than 1,000 

companies from 100 countries listed306 which include many of the world’s 

largest, most successful and dynamic companies.307 The stock exchange market 

includes the so-called Shanghai-London Stock Connect308 which brings the 
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Shanghai Stock Exchange together with London309 and allows global investors 

to benefit from China’s growth through London,310 and reciprocal allowances 

for the London Stock Exchange listed companies to access Chinese investors 

directly.311 The UK is the world’s foremost international center for legal 

services312 and business-related dispute resolution.313 While New York, the 

world’s largest financial center,314 has the largest domestic legal market,315 the 

UK leads the way as the world’s most international law center. 316 Indeed, the 

English Common Law is the most widespread legal system in the world,317 and 

many international contracts are drafted using English law,318 including 

syndicated credits,319 bond issues,320 and master derivatives contracts. 321 

Therefore, because of its position as a global financial center, the UK is a 

powerful factor in international trade and capital exchange.322 Any restrictions 

in trade imposed by the United Kingdom can have far-reaching implications on 
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not just the target country, but also on the global economy. 323 In addition, 

because of the UK’s position as a major financial destination,324 its capacity to 

influence other similar minded countries to impose sanctions is significant.325 

For instance, third-party countries whose companies want to continue listing on 

the London Stock Exchange, and who may want to access capital from the 

market, are obligated to follow financial sanctions imposed against certain 

countries, individuals and corporations.326 Moreover, the UK is one of the 

countries that oversees SWIFT, the global payment system. 327 Because most 

banks rely on SWIFT to conduct fast, seamless, secure communication, there is 

an incentive to remain in good standing with the organization and the EU.328 

The latter is because SWIFT is incorporated under Belgian law and must comply 

with Belgian and EU laws, and follow EU and Belgian sanctions regimes.329 

Hence, because of UK influence in Europe and its previous role as a leading EU 

nation, it plays a key role in how SWIFT operates and in using SWIFT as a 

sanctions tool.330 The UK’s influence was apparent when it convinced the EU 
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to cut Russian banks from SWIFT.331 The EU acknowledged that “the decision 

has been closely coordinated with the EU’s international partners, such as the 

United States and the United Kingdom.”332 

Indeed, in a 2017 report, the UK was “widely recognized as playing a 

leading role in developing the EU’s sanctions policy.”333 The UK played an 

important role in the development of EU sanctions on Russia over the crisis in 

Ukraine.334 It also helped shape the bloc’s chemical weapons and cyber 

sanctions regimes.335 The UK, as an EU member, played a key role in designing 

and shaping the EU’s regulatory rules.336 Therefore, the UK has the ability to 

marshal a coalition of states to impose collective sanctions for the prevention of 

genocide. 

Thus, the UK, as a standalone sanctioning entity and as an important 

European and global trading partner, has considerable influence on the Chinese 
337 economy. 

A. UK/Chinese Trade: 1999 - 2019 

In 2020, China was among the United Kingdom’s top five trading 

partners.338 This trade relationship has a long and significant history. In 1999, 
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the value of the trade between China and the UK reached $7.874 billion,339 a 

19.6% increase from the previous year. 340 It was the second largest trading 

partner of China within the European Union.341 In 1999, British investment in 

China stood at $9.2 billion with over 2,500 British FDI projects.342 A decade 

later in 2009, the total value of exports from China to the rest of the world were 

valued at $1,201,647,000,000.343 In 1999, the UK imported goods worth $52 

billion from China, about 11% of the total imports for that year. 344 In the same 

year, China exported goods and services worth $72 billion to the UK.345 

In 2018, China was the third top consumer of British travel services, worth 

$845,050,500.346 Other services exported by the UK to China were legal 

services, accounting, advertising, research and development, engineering, and 

other technical and professional services.347 In the same period, the UK service 

imports from China were mainly transportation services, which accounted for 

just over 25% and worth about $557,590,110.348 These were mainly passenger 

and freight transport. 349 Travel services worth $375,314,800 made up 20% of 

service imports from China.350 These two categories accounted for around 46% 

of all service imports from China.351 

In 2019, the UK’s single largest export to China was non-monetary gold 
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valued at $7,725,920,000,352 which accounted for 27% of all UK goods exported 

to China for that entire year. 353 Other goods the UK exported to China included 

petroleum valued at $6,036,250,000, 354accounting for 19% of all the goods 

exported to China.355 Additional goods included road vehicles worth 

$3,621,735,000356 that represented 13% of the total goods exported to China357 

and medicinal and pharmaceutical products valued at $2,414,490,000,358 which 

was 7% of the export goods.359 These goods worth $19,798,395,000 represented 

66% of all the goods exported to China in 2019.360 

In 2019, the UK imported telecommunication equipment from China worth 

$8,450,225,000 accounting for 16% of all the goods the UK imported from 

China.361 In the same period, 11% of goods imported from China were 

miscellaneous manufactured goods such as toys, sporting goods, etc., worth 

$6,035,800,000.362 The UK also imported office machinery worth 

$6,035,800,000 accounting for 10% of its total Chinese imports.363 It also 

imported electrical machinery and equipment worth $4,828,840,000 accounting 

for 9% of Chinese goods.364 These goods, worth $19,314,865,000, comprised 

46% of the total goods imported to the UK from China in 2019.365 In 2019, only 

two other countries and territories, North Macedonia and Gibraltar, imported 

more from the UK than China.366 Likewise, only three other countries and 

territories, the United States, Hong Kong and Japan, imported more from China 
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than the UK.367 

In 2020, China’s goods exports to the UK were worth $72,561,343,000368 

while its UK goods imports were worth $19,871,556,000.369 This represented a 

positive trade balance of about $52,689,787,000.370 The UK exported goods 

worth $18,512,671,000371 and imported goods worth $75,478,932,000 from 

China.372 This represented a negative trade balance worth $56,966,260,000.373 

During the Covid-era in 2022, total exports from the UK to China amounted to 

$38,407,086,000, representing a 16.1% increase worth $5,330,732,000 from the 

previous year. 374 In 2022, China was the UK’s fourth largest trade partner with 

the two countries’ trade accounting for 6.3% of UK’s total trade.375 Foreign 

direct investment from the UK to China amounted to $12,953,473,500 

accounting for about 0.6% of the total FDI from the UK in 2021.376 In the same 

period, the total stock of FDI from China to the United Kingdom was 

$6,074,800,000, which accounted for 0.3% of total FDI to the UK.377 These 

numbers represent a significant downward departure during the pandemic 

period. 

The inward/outward FDI for ASEAN countries generally from 2007 to 2015 

presents a similar trend in FDI between China and the UK.378 There is a steady 

increase of outward FDI between the two countries.379 In 2007, the outward FDI 

to China from the UK amounted to $607,676,020.380 The amount dipped in 2008 
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because of the global financial crisis of that year 381and then steadily increased 

to a high of $1,438,038,360 in 2015.382 On the other hand, the amount of inward 

FDI from China to the UK has followed a similar trend383 initially dipping in 

2008. Outward FDI from China to the UK began at $26,631,638 in 2007384 and 

peaked at $610,558,009 in 2015.385 

These numbers show that the Chinese economy has heavily relied on trade 

with the UK, that this reliance has persisted since the last century, and that 

breaks have only occurred during the global financial crisis of 2008386 and the 

more recent COVID pandemic.387 China has a positive trade balance with the 

UK.388 Therefore, sanctions against China can have far-reaching ramifications 

on Chinese manufacturers and its economy. 389 This translates to a balance of 

————————————————————————————— 
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trade tilting in favor of the Chinese390 but which puts China at a greater 

disadvantage if the UK imposes an embargo against Chinese goods and services. 

IV. ‘EFFECTIVE INFLUENCE’ REVISITED 

A. Historic Embargoes/Sanctions Against China 

Among Western States, there is a significant practice of economic sanctions 

specifically directed at China and individual sanctions directed against those 

held responsible for actions in Xinjiang.391 In 1949, the United States imposed 

sanctions against the sale of military equipment to China and blocked Chinese 

currency deposits held in American banks.392 When China intervened in the 

Korean War,393 the United States expanded its sanctions.394 The United States 

lifted the sanctions in 1972 pursuant to a joint communique and both countries 

instituted normal relations.395 Normal relations persisted until 1989.396 In 

retaliation of the Chinese quelling397 of the 1989 Tiananmen Square protests,398 

the United States imposed a new set of sanctions against China.399 The sanctions 

barred U.S.-origin satellites from launching on Chinese launch vehicles and 

included a ban on the sale of radios and radars, missiles, and other items ejusdem 

generis.400 

Similarly, on June 26th, 1989, the European Union’s Council of Ministers 
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imposed a significant set of sanctions against China.401 These sanctions 

prohibited, inter alia, “trade in arms with China.”402 Though there was 

divergence on the exact application of the sanctions,403 it is noteworthy that the 

(arms) embargo imposed by the UK still persists.404 It was subsequently 

extended to Macao in  2000405 and to Hong Kong in July 2020.406 

On July 9th, 2020, the United States announced sanctions against Chinese 

politicians it claimed were responsible for human rights violations in the 

Xinjiang Province.407 The sanctions targeted the financial interests of the 

Chinese Communist Party’s leaders in the province and their families.408 Those 

targeted included the regional party boss, Chen Quanguo,409 who also sat in the 

Party’s national Politburo.410 Other targeted officials were Wang Mingshan,411 

the director of the Xinjiang Public Security Bureau412 and Zhu Hailun, a senior 

party member in Xinjiang,413 and former security official Huo Liujun.414 The 
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United States designated any domestic transactions with these officials, criminal 

acts.415 The United States extended these sanctions to other officials on March 

22nd , 2021 and designated Wang Junzheng,416 the Secretary of the Party 

Committee of the Xinjiang Production and Construction Corps (XPCC),417 and 

Chen Mingguo,418 Director of the Xinjiang Public Security Bureau (XPSB)419 

as perpetrators of serious human rights abuses under the Global Magnitsky 

Human Rights Accountability Act.420 

It is important to note that the sanctions imposed, at least since 1989, have 

been modest in character as compared to a complete trade embargo 

contemplated in the UK bill.421 Indeed, the sanctions imposed for China’s 

actions in Xinjiang (and Hong Kong)422 has been largely limited to 

individuals.423 

Trade sanctions against China have arguably sparked change in the Chinese 

government’s behavior both domestically and internationally.424 The early 
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sanctions of 1949-50 stymied China’s domestic modernization425 and 

innovation,426 and therefore competitiveness in international trade.427 China 

remained reliant on USSR technicians until 1960.428 Reportedly, assistance from 

the USSR in their attempts to industrialize was modest429 as the USSR was still 

recovering from the effects of World War II.430 One of the key lessons from the 

embargo was that for an embargo to be successful and effective, it has to be 

collective.431 

The West collectively imposed sanctions against China in 1989.432 

Arguably, this was effective in altering the Chinese government’s behavior at 

home and abroad.433 China lost its bid to host the 2000 Olympic Games to 

Australia434 . 435 China clearly placed importance on hosting the games and had 

orchestrated a fierce lobbying campaign for the rights,436 but nonetheless, lost 

owing to its poor human rights record.437 During the selection process, China 

released political prisoners such as Wei Jingsheng,438 in jail since 1979, 439 and 
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a prominent Tiananmen Square protestor, Dan Wang,440 to signal to the world 

that it respected individuals’ human rights. 441 In 1998, the Chinese government 

signed the International Convention on Civil and Political Rights,442 but it has 

not ratified the treaty to date.443 Though reform was modest, China’s actions 

between 1989 and 2000 point to the pressure applied by the relatively modest 

sanctions collectively imposed on China by the United States and its allies. 

In addition, the sanctions slowed economic growth in China for a decade. 

In 1990 China’s economic growth sank to 3.9%444 due to international sanctions 

sparked by the Tiananmen crackdown.445 In 1988, China’s GDP growth rate was 

11.3%.446 In 1989, the growth dropped to 4.21%.447 The numbers were dire in 

1990 when China recorded an annual GDP growth of only 3.9%.448 There was 

a considerable drop in the years following China’s reopening to the world where 

in 1984, China reported a growth rate of 15.19%.449 While the growth rate 

rebounded in 1992,450 there was a continued drop in the growth numbers for the 

rest of the 1990s, an affirmation of the impact that the sanctions had on the 

Chinese economy.451 
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B. Ukraine-Based Sanctions as a Model 

Effectiveness of collective sanctions increasingly plays a vital role452 in 

correcting internationally wrongful acts, 453 particularly as states become more 

dependent on trade with other states. 454 While collective sanctions have been 

useful in recent history, such as in the former Yugoslavia,455 nowhere is this 

clearer than in relation to the contemporary situation with the Ukrainian War.456 

In response to the international criminal act of aggression visited on Ukraine by 

Russia, the International Criminal Court issued a warrant of arrest against the 

Russian president.457 On 21 February 2022, the United States imposed sanctions 

on certain persons and certain transactions in respect to the Ukrainian War.458 

Other allied nations followed suit.459 On 25 February 2022, the EU imposed 
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sanctions on Russia.460 While Australia had initially imposed sanctions against 

Russia in 2014461 and extended them in 2015,462 it further enlarged them in 2022 

following Russia’s invasion of Ukraine.463 Other allied countries such as Canada 

and the UK followed suit, citing a breach of international peace and 

security.464 . 465 These sanctions have had a significant impact on the Russian 

economy. 466 For instance, coal mines in Kemerovo, Russia’s main production 

region, only sold 50-60% of the mined coal in 2022.467 The output of the largest 

steelmaker in Russia collapsed by 15.4% in 2022.468 The Russian economy 

contracted by 2.1% in 2021469 and the ruble weakened by more than 20% in the 

second half of 2022.470 The production of cars fell by 59%.471 

By far, Russia’s biggest exports, oil and natural gas, 472 have been massively 
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cut as sanctions, particularly from EU States,473 have forced Russia to trade 

almost exclusively with China474 and India.475 Russia’s natural gas and oil 

energy sector accounts for approximately 70% of all its exports 476 and 18% of 

its total GDP.477 Since the loss of its European markets,478 Russia’s exports in 

the energy sector have seen a gross decline by nearly 50%.479 Moreover, due to 

its desperation to recoup losses480 Russia has reportedly been selling at a 

discount of $33.28, or 39%, to Brent crude,481 thus devastating its foreign 

trade482 and its economy generally.483 It has been observed that only Russia’s 

impressive capital reserves at the start of the war484 has economically sustained 
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it during the conflict.485 

Additionally, the sanctions have directly impeded Russia’s ability to 

prosecute its war in Ukraine because much needed military spare parts, 486 

ammunition,487 and access to high-tech components needed for its military 

sector488 have been denied to Russia. Thus, Russia has not only been devastated 

economically by the sanctions,489 it has also been denied the means by which it 

can engage in the internationally wrongful act. 490 These sanctions and Western 

assistance,491 along with the fighting capabilities of the Ukrainian people,492 

have thwarted Russian ambitions493 and utterly changed the nature of this 

conflict.494 

As states in the modern era increasingly rely on foreign trade as a bulwark 

of domestic economic security,495 collective economic sanctions become a more 

effective and feared tool. This increased state reliance should have an important 

impact in determining the “effective influence” standard, increasing even in the 
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TIME (Oct. 7, 2022), https://time.com/6220447/ukraines-resilience-transcends-the-battlefield/ 

[https://perma.cc/M4AY-LVNW]. 

494. FT Visual Storytelling Team, How Russia’s mistakes and Ukrainian resistance altered 

Putin’s war, THE FIN. TIMES, (Mar. 18, 2022) https://ig.ft.com/russias-war-in-ukraine-mapped/ 

[https://perma.cc/6D5X-UZLH]. 

495. Fjäder, supra note 454. 
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years since the Bosnian Genocide case was decided.496 

As seen from the sanctions imposed on Russia, a country’s vulnerability to 

external shocks such as sanctions increases if the country’s economy is deeply 

embedded in the global economy. Parallels abound between the Russian 

situation and China’s. Historically, Western governments have imposed 

sanctions against China; for instance, after it supported North Korea’s invasion 

of South Korea during the Korean War.497 The sanctions had a limited impact 

on the Chinese economy because, at the time, China was an economic 

backwater, heavily reliant upon the Soviet Union even for its scientific and 

technological advancement.498 However, upon China’s reopening following 

Mao Zedong’s death,499 the Chinese economy has grown significantly500 and has 

heavily embraced foreign trade. Unlike China of the 1950s, contemporary China 

is deeply embedded in the global economy, and its survival is deeply dependent 

on foreign trade. 

Therefore, sanctions against China can effectively influence its conduct 

regarding Uighur people in Xinjiang. Judging from China’s conduct towards 

human rights following imposition of Western sanctions after its crackdown on 

Tiananmen Square protesters, it is likely that pervasive sanctions against China 

can help prevent genocidal conduct in the Xinjiang region. In addition, several 

other economic factors militate against China, making it particularly vulnerable 

to sanctions at this time. 

C. Chinese Vulnerability: Structure, Political Economy and Historic Factors 

That Make Economic Sanctions Against China More Effective 

This section briefly discusses some illustrative countervailing economic 

factors in China that make it particularly vulnerable and would likely reinforce 

the effectiveness of economic sanctions imposed by the UK and other 

likeminded countries. None of these factors are offered as dispositive, nor are 

they intended as harbingers of economic collapse, but in reviewing Chinese 

————————————————————————————— 
496. See generally Neil R. Richardson & Charles W. Kegley, Trade Dependence and 

Foreign Policy Compliance: A Longitudinal Analysis, 24 INT’L STUD. Q. 191 (1980). See also, “A 

loss of trade can also result in the loss of an important market. Consequently, new outlets for 

exports must be sought or else the factors involved in the production of the export must be 

relocated. A nation whose exports are concentrated around a limited number of commodities will 

face the most severe adjustments should trade cease. With the loss of an export market, a nation 

must either divert its product to a new partner or else consume the export domestically.” Adrienne 

Armstrong, The Political Consequences of Economic Dependence, 25 J. CONFLICT RESOL. 401 

(1981). 

497. Hao & Zhihai, supra note 393. 

498. Peng, supra note 425. 

499. JOHN W. GARVER, Opening to the Outside World, in CHINA’S QUEST: THE HISTORY OF 

THE FOREIGN RELATIONS OF THE PEOPLE’S REPUBLIC OF CHINA (2016). 

500. Philip Arestis, Nikolaos Karagiannis & Sangkwon Lee, The economic growth of China: 

enabling politico-institutional and socio-cultural factors, 2 REV. EVOLUTIONARY POL. ECON. 339 

(2021). 
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vulnerability these factors are relevant as part of the calculus in determining the 

effective influence trade sanctions would have. 

1. Chinese Reliance on the Export Market 

The Chinese economy relies extensively on trade for its economic growth 

and survival.501 Its biggest trading partner is the European Union,502 and China 

runs a huge trade surplus with the economic bloc.503 Additionally, Europe’s 

leading companies are among the biggest foreign investors in China.504 

Significantly, China has a relatively weak domestic consumer class compared 

to countries in the EU,505 the United States506 or the UK.507 Despite a large 

————————————————————————————— 
501. See generally Frank Tang, China’s new economic strategy to rely on domestic market 

is not a closed-door policy, Beijing advisers say, S. CHINA MORNING POST (Aug. 12, 2020), 

https://www.scmp.com/economy/china-economy/article/3096941/chinas-new-economic-

strategy-rely-domestic-market-not-closed [https://perma.cc/9UYP-HT9H]; see also LI CUI, 

CHANG SHU & XIAOJING SU, HONG KONG MONETARY AUTH., CHINA ECONOMIC ISSUES, NO. 1/09, 

HOW MUCH DO EXPORTS MATTER FOR CHINA’S GROWTH? (2009), https://www.hkma.gov. 

hk/media/eng/publication-and-research/research/china-economic-issues/CEI_200901.pdf 

[https://perma.cc/W52V-VG9G]. 

502. See Eric Chu, Economic and Trade Information on China, H.K. TRADE DEV. COUNCIL 

RSCH. (Apr. 18, 2023), https://research.hktdc.com/en/article/MzIwNjcyMDYx [https://perma.cc/ 

5CR3-JQJL]. 

503. China-EU - international trade in goods statistics, EUROSTAT (February 2023), 

https://ec.europa.eu/eurostat/statistics-explained/index.php?title=China-EU_-

_international_trade_in_goods_statistics#EU_and_China_in_world_trade_in_goods 

[https://perma.cc/2UD3-8FWW]; see also Kinling Lo, China is now EU’s biggest trading partner, 

an exchange complicated by labour rights and transatlantic tactics, S. CHINA MORNING POST 

(Feb. 16, 2021), https://www.scmp.com/news/china/diplomacy/article/3121929/china-now-eus-

biggest-trading-partner-exchange-complicated [https://perma.cc/QN8G-5HEF]. 

504. James Kynge, Sun Yu & Xinning Liu, Xi Jinping’s plan to reset China’s economy and 

win back friends, THE FIN. TIMES (Jan. 10, 2023), https://www.ft.com/content/e592033b-9e34-

4e3d-ae53-17fa34c16009 [https://perma.cc/9T3D-XXFH]. 

505. HOMI KHARAS & MEAGAN DOOLEY, GLOBAL CHINA, CHINA’S INFLUENCE ON THE 

GLOBAL MIDDLE CLASS (2020), https://www.brookings.edu/wp-content/uploads/2020/10/ 

fp_20201012_china_middle_class_kharas_dooley.pdf [https://perma.cc/R7UV-58U7]. 

506. America’s middle-class families—those with an income that is two-thirds to double the 

U.S. median household income—had incomes ranging from about USD 48,500 to USD 145,500 

in 2018. See Jesse Bennett, Richard Fry & Rakesh Kochhar, Are you in the American middle 

class? Find out with our income calculator, PEW RSCH. CTR. (Jul. 23, 2020) 

https://www.pewresearch.org/short-reads/2020/07/23/are-you-in-the-american-middle-class/ 

[https://perma.cc/PB28-R6NJ]. In China, a typical Chinese middle-income family of three earns 

between 100,000 yuan (USD 14,772) and 500,000 yuan (USD 74,000) per year. See Ralph 

Jennings & He Huifeng, Middle-class Chinese, Americans differ in plans for a tough 2023 as 

some dump property while others cut holidays, S. CHINA MORNING POST (Jan. 31, 2023), 

https://www.scmp.com/economy/global-economy/article/3208466/middle-class-chinese-

americans-differ-plans-tough-2023-some-dump-property-while-others-cut-holidays 

[https://perma.cc/76LJ-AB8A]. 

507. UK’s middle-class earns between GBP 26,800 (USD 33,325) and GBP 54,000 (USD 

67,148) annually. This is comparatively a larger amount compared to China’s middle-class 
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population,508 household consumption is still low relative to Western States509 

and insufficient to drive its own economy. 510 China relies on external investment 

and consumerism to sustain its economic growth.511 

Low domestic consumption is exacerbated by rising household debt 

occasioned by property investment, which has further reduced consumption 

abilities.512 In 2021, the Chinese household debt as a percentage of disposable 

income had reached a record high of 130.9 per cent. 513 Though its middle-class 

consists of 29% of the population, China lacks the robust domestic consumption 

enjoyed by many Western states, particularly the United States.514 This means 

that China is heavily reliant on income from foreign trade for its economic 

survival.515 

————————————————————————————— 
income. See Income distribution, GOV.UK (May. 26, 2023), https://www.ethnicity-facts-
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[https://perma.cc/7CRF-CDAE]. 
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DAILY (Apr. 12, 2022), https://global.chinadaily.com.cn/a/202204/12/WS6254bf80a310fd 

2b29e5651e.html [https://perma.cc/3BGF-82VF]. 

509. Orange Wang, China wants its middle class to spend big … but they have bills to pay, 

S. CHINA MORNING POST (Oct. 13, 2018), https://www.scmp.com/economy/china-
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511. China’s consumers shake the (retail) world, OXFORD ECON., https://blog. 
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soon’, S. CHINA MORNING POST (Nov. 30, 2020), https://www.scmp.com/economy/china-

economy/article/3111954/china-overtake-us-become-worlds-top-consumer-goods-market 

[https://perma.cc/KU5G-6GGQ]. 

513. He Huifeng, Could China’s rising household debt threaten Beijing’s consumer-led 

growth vision?, S. CHINA MORNING POST (Aug. 7, 2021), https://www.scmp.com/economy/china-

economy/article/3144125/could-chinas-rising-household-debt-threaten-beijings-

consumer?module=inline&pgtype=article [https://perma.cc/N7F4-9RR4]. 
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not a good thing, BUSINESS INSIDER (Dec. 7, 2021), https://www.businessinsider.com/china-

middle-class-starting-to-look-like-americas-2021-12 [https://perma.cc/8K2Q-H9GY]. 

515. See Li Cui, China’s Growing External Dependence, 44 FIN. & DEV., no. 3, 2007; see 

also China is trying to protect its economy from Western pressure: The results are mixed, THE 

ECONOMIST (May. 26, 2022), https://www.economist.com/briefing/2022/05/26/china-is-trying-

to-protect-its-economy-from-western-pressure [https://perma.cc/3HEF-AV6M]. 
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2. China’s Foreign Debt Crisis 

Another factor that makes China vulnerable is its foreign debt crisis. In the 

2010s, China embarked on the so-called Belt and Road Initiative (BRI). The 

initiative intended to shape ocean and land trade through the funding of ports, 

highways, airports and railways in developing countries without the annoying 

conditions that Western and multilateral lenders demand.516 For instance, in 

Kenya, pundits refer to a Chinese-funded railway as the ‘Railroad to Nowhere’ 
as it is incomplete and unviable.517 There are fears that most of China’s debtor 

states will default on their loans.518 For instance, China repossessed a seaport in 

Sri Lanka over the country’s inability to service the port’s construction loan.519 

These occurrences have had an impact over the Chinese economy since Chinese 

banks were the principal lenders. By 2017, China Development Bank lent an 

estimated $100 billion while Bank of China committed $20 billion to the 

initiative.520 

China lent Pakistan $23.3 billion making it the highest of Beijing’s 

borrowers.521 Currently, Pakistan’s falling currency rate and a current-account 

deficit are pushing Islamabad closer to default.522 Since 2013, the value of BRI 

projects and transactions has reached $838 billion. Reportedly, many of China’s 

debtor states are unlikely to make payment with high chances of default.523 In 

2020 and 2021, China had to renegotiate loans worth $52 billion, which was 
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problem loans triple, NIKKEI (Sept. 20, 2022), https://asia.nikkei.com/Spotlight/Belt-and-

Road/China-slows-foreign-lending-as-Belt-and-Road-problem-loans-triple 

[https://perma.cc/4NUW-V3LF]. 

522. Id. 

523. See Marcello Estevão, Are we ready for the coming spate of debt crises?, VOICES (Mar. 

28, 2022), https://blogs.worldbank.org/voices/are-we-ready-coming-spate-debt-crises [https:// 
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more than thrice the sum in 2018.524 As of 2022, the world’s seventy-four 

lowest-income countries had debt-service obligations totaling $35 billion, with 

$13.1 billion of that amount (37% of the total) owed to China.525 As of 2022, 

China accounted for over 50% of all debt owed by poor countries to official 

creditors.526 Some of these countries such as Zambia, Sri Lanka, and Ghana have 

had to restructure the loans owed to Western multilateral lenders to avoid 

default, which Western lenders blame on China’s predatory lending.527 To stave 

off defaults, China issued Pakistan with a fresh $700 million to help it weather 

its worst economic crisis in a generation.528 Major defaults would negatively 

affect the Chinese economy. 529 Thus, if sanctions exacerbate China’s current 

precarious situation, they may precipitate a collapse of the Chinese financial 
530 sector. 

3. Chinese Reliance on the Real Estate Market for Revenue 

China has relied heavily on the real estate sector for its rapid growth in 

recent years. 531 Indeed, much of China’s government revenue comes from the 

sale of land.532 Local governments lease land parcels to companies for a period 

————————————————————————————— 
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1a563f.en.html [https://perma.cc/C2AW-R36X]. 
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of years. 533 These leases accounted for about 41.6% of local governments’ 
revenues in 2021.534 When coupled with taxes generated from the land, this 

forms a sizeable chunk of the government’s revenue. 535 State-owned companies 

use land value as collateral for loans,536 which provide revenue to fund, inter 

alia, public welfare projects.537 In the first six months of 2022, the government 

sold land worth only $211.8 billion, a 55% drop from the land sold in 2021.538 

The slump on land prices followed a crackdown by the government, beginning 

in 2020, on developers’ high reliance on debt539 despite the sector accounting 

for 25% of China’s GDP.540 Consequently, residential floor space prices fell by 

27% in 2022 and investments in the sector fell by 10%.541 This situation 

negatively affects the Chinese economy.542 

Since the real estate market is tied to debt,543 the market’s volatility places 

the banking industry at risk.544 Concerns related to the Evergrande Group and 
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other Chinese real estate companies’ default on loans in 2022545 have had an 

impact on the housing sector, leading to a fall in home prices.546 This has had a 

domino effect on real estate companies and a knock-on effect on the entire 

economy. 547 Additionally, in China, home buyers often purchase homes and 

begin paying mortgages even prior to the home’s construction.548 In many large 

developments where builders have failed to begin construction even after a long 

delay,549 home buyers are refusing to pay mortgages, 550 impacting both the 

construction and lending sectors.551 

4. The West’s Technological War with China 

These challenges come at a time when the West has restricted Chinese 

access to some of its technologies.552 In August 2022, the United States passed 

the Chips and Science Act.553 The law offers a significant subsidy for 

semiconductor manufacturers to establish and expand operations in the United 

States.554At the same time, the law bans the export of advanced chips and chip-
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making equipment to China.555 The Netherlands followed the American ban and 

restricted the overseas sale of semiconductor technology to China in order to 

protect its national security.556 The Netherlands is the home base of ASML 

Holdings (ASML),557 Europe’s biggest tech firm,558 which produces the most 

advanced chip making machines in the world,559 including those used in 

China.560 Taiwan is the largest manufacturer of the most advanced microchips561 

and they zealously guard their intellectual property attempting to keep mainland 

China out of the market.562 

5. Geopolitical Tensions over Taiwan 

China continues to be mired in a geopolitical contest over the independence 

of Taiwan, which has heated up in recent years. 563 This has resulted in an 

economic decoupling of Taiwan from China. According to Taiwan’s Investment 

Commission, Taiwanese FDI in China dropped from a high of $9 billion in 2017 
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to a low of $1.7 billion in 2022.564 Thus, China’s importance in the economic 

fortunes of Taiwan has increasingly diminished.565 

6. Effects of Zero-COVID Measures Taken by China 

China continues to reel from a long, self-imposed isolation over the 

COVID-19 pandemic.566 The isolation has had immense effect on Chinese 

economic growth.567 In 2022, the Chinese GDP only grew by 3%,568 which is a 

figure significantly below the official target of 5.5%.569 These figures may have 

informed China’s willingness to open up the country without taking any phased 

measures regarding the COVID-19 pandemic as continued isolation would have 

led to more GDP hemorrhage.570 

7. Reduced Domestic Growth 

Another factor that makes China vulnerable is its reduced domestic 

growth.571 The reduction in the growth has been linked to increased household 
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debt in China.572 In 2020, for instance, household debt as a percentage of GDP 

was 62% at the end of the year’s second quarter. 573 This was a reduction of 0.1% 

at the end of 2019.574 By the end of 2020, household debts as a percentage of 

disposable income had reached a record level of 130.9 percent. 575 This has led 

to a cash crunch that reduces spending and thus impedes consumer-led growth 

from consumption of goods and services within China.576 While Chinese 

authorities recognize that consumption is key in driving the economy in the face 

of external shocks,577 the behavioral responses of households and businesses 

pose a risk to the long-term stabilization of economic growth through domestic 

consumption.578 

8. Demographic Crisis 

Perhaps the most challenging and long-term issue bedeviling the Chinese 

economy is its demographic crisis.579 In 2022, China’s population declined for 

the first time in 60 years.580 The government announced that 9.56 million people 

were born in China in 2022,581 while 10.41 million people died.582 This was the 

first time that deaths outnumbered births in China since the “Great Leap 

Forward.”583 In addition, the birth rate fell to a record low while the number of 
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the elderly continues to rise.584 This situation has the potential of overburdening 

healthcare infrastructure and destabilizing the pension system. 585 The state 

pension pool amounts to less than 10 percent of the country’s gross domestic 

product,586 a rate that is below the 50 to 100 per cent of GDP in “most 

countries”. 587 In the past, Chinese economic development relied on the high 

proportion of working age citizens for its growth.588 The aging population slows 

growth because of structural constraints of a shrinking workforce,589 increased 

government spending590 and a strained pension system. 591 It also fuels shortages 

in labor supply driving increases in labor costs. 592 Moreover, this will likely lead 

to an encroachment of the Chinese markets in offshore manufacturing to other 

Southeast Asian countries like Viet Nam and India.593 There are also fears that 

an aging population will lead to a path, similar to that of Japan,594 where the 

economy will enter decades of economic stagnation.595 
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CONCLUSION 

The question posed is whether unilateral economic sanctions, and enabling 

legislation, can amount to a binding state obligation under international law as 

a matter of due diligence in respect to the Genocide Convention. Relying on the 

Bosnian Genocide case and general principles of international law this essay 

argues that such sanctions are binding obligations or should be so interpreted. 

In this respect the UK Parliament was incorrect in not passing the amendment 

to its trade bill, and other similarly situated states are likewise failing to meet 

their state obligations under the Convention. Such a reading of the Bosnian 

Genocide case and the articulation, or even expansion, of state obligation is not 

lightly offered but rather only binding under certain contextual conditions. Such 

conditions are foreseeably extant in the scenario proffered in the UK Trade Bill 

amendment. They include jus cogens protections,596 binding treaty 597 and 

customary international law norms, 598 state capacity to influence,599 the 

likelihood of collective economic sanctions600 and the vulnerability of the 

offending state.601 

As an initial observation, economic sanctions are a preferred tool as they 

are easier to carry out, 602 do not involve military engagement or direct 

violence603 and are reasonable and proportionate such that the sanctioning state 

need not make sacrifices beyond its capacity. Economic sanctions are usually 

temporary.604 The elasticity of the international marketplace can offset short-

term imbalances and resume eventual economic stasis.605 This has become 

evident in the sanctions placed on Russia and the relatively minimal 

consequences for the sanctioning states. 606 Moreover, imposition of economic 

sanctions is consistent with the principles of international law when they are 

imposed upon states for violating jus cogens norms, 607 particularly considering 

states obligations to prevent genocide in the Convention as confirmed in the 
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Bosnian Genocide case. 608 Thus, such an obligation is reasonable and consistent 

with international law norms. 

The heart of this issue is the “effective influence” test. Under the Bosnian 

Genocide case such an obligation can only arise if the state has the capacity to 

impact the offending conduct.609 It is not required to be a complete cure, but 

only have some effect, and that it would be more likely than not to impact the 

behavior.610 When viewed from a contextual analysis the UK Trade Bill 

amendment should have been passed. The abundant context in this case includes 

a significant trade relationship between the UK and China611 meaning that UK 

sanctions would have evident impact even as a standalone initiative. Moreover, 

as with the pervasive Russian sanctions, also in response to violation of a jus 

cogens norm, such legislation would eventually lead to collective sanctions, 

which would greatly magnify the consequences for China.612 The measure of 

their effectiveness would be based on the scope of the sanctions, but the 

amendment to the UK Trade Bill, as drafted, was pervasive and widespread – 
targeting trade per se, not just individuals or certain industries. Pervasive action 

of this order would have a great effect and not bear the same barren fruit that 

sanctions imposed on individuals in Hong Kong after the National Security 

Law613 effectively ended the “one country, two systems” principles previously 

set out.614 Such sanctions would also be effective in influencing the offending 

conduct because historically China has responded to sanctions, such as after the 

Tiananmen Square event, and eventually moderated its human rights stance. 615 

Thus, there is precedent for economic sanctions influencing Chinese policy. 

Moreover, China is particularly vulnerable to economic sanctions, more 

than during the time of Tiananmen because it is now an economically engaged 

nascent superpower. 616 Its economy is heavily dependent upon foreign trade and 

foreign investment617 with lagging domestic earning and spending.618 

Dependence on foreign trade and investment make China more vulnerable than 

many other states and more so than at the time of Tiananmen Square.619 

Additionally, while many states face economic challenges, China faces a virtual 

Pandora’s box of economic woe in the near future. Most of these issues are 
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publicly available but include structural vulnerability,620 poor financial 

management,621 endangered real estate markets and lending institutions,622 

failed foreign policy initiatives with the debacle of ill-advised massive foreign 

loans,623 the arguably failed Belt and Road Initiative,624 lagging access to 

technology,625 etc. Perhaps its most serious problem is the demographic perils it 

faces with a disproportionately aging population and too few young workers, 

the product of the multi-generational one child policy.626 

Considering the relatively low bar for effective influence as an obligation 

of conduct and not result627 and viewed under the lens of the UK’s continued 

economic significance to China,628 China’s economic vulnerability,629 the 

likelihood the trade bill would lead to collective sanctions,630 and the lessons 

learned from the sanctions of Russia, this essay postulates that this satisfies the 

mandates of the Bosnian Genocide case and that the UK was under a state 

obligation to pass the legislation or otherwise impose similar executive 

measures. Any other conclusion renders the state obligations under the 

Genocide Convention as nothing more than a paper tiger, or as Judge Kreca 

stated in his dissenting opinion as only a “metaphysical duty.”631 
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