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Introduction

In 2007, fertility issues led Crystal Travis and her husband, Colin McRae, to pursue
surrogacy.* However, in the United States, the cost of paying someone to carry their baby ranged
from $120,000 to $170,000.2 Unable to afford the hefty price, the couple explored cheaper options
and embarked on a journey to India, where surrogacy costs between $20,000 and $60,000.% Nine
months later, the couple’s son Mark was born and they became parents at “a fraction” of what the
cost would have been in the United States.*

Conversely, Paulo and Jodo of Portugal, where surrogacy is prohibited, traveled to the
United States to welcome their son into the world.®> A surrogate mother in Pennsylvania carried
their baby.® Paulo and Jo&o are part of the “increasing flow” of affluent international couples who

come to the United States to escape their home countries’ restrictive surrogacy laws.’

* B.A. DePauw University, 2013; J.D. Indiana University Robert H. McKinney School of Law, expected May 2016.
The author gratefully acknowledges her family, Jason Schwartz, and Michele Jackson, Esqg. for their support and
assistance. The author also thanks the members of Volume XXVI of the Indiana International and Comparative Law
Review for their diligence and expertise.
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Technological advancements have paved the way for individuals living with infertility to
realize their dream of creating a family.? In vitro fertilization (“IVF”) has become more accessible
and affordable, thus creating multiple roads to parenthood for those with reproductive difficulties.®
One of these paths is to have babies through surrogacy, which is becoming increasingly common.
In an era of globalization, individuals seeking to become parents through surrogacy are able to
travel to other countries to achieve this goal.!! Individuals whose countries of origin restrict or
forbid surrogacy often use this route to become parents.'? Additionally, exorbitant costs compel
potential parents to seek cheaper surrogacy alternatives elsewhere.™

The recent advances in assisted reproductive technology (“ART”) have prompted states
and countries to update their laws to reflect this growing field.* Commercial gestational surrogacy
is currently legal in the following countries:!® The United States, India, Ukraine, Russia, and
Mexico.® Some of these countries are currently experiencing a great deal of legislative movement,

and others have recently enacted changes in their surrogacy laws.*’

8 Vanessa S. Browne-Barbour, Bartering For Babies: Are Preconception Agreements in the Best Interests of Children?
26 Whittier L. Rev. 429, 434 (2004).

9 April L. Cherry, The Rise of the Reproductive Brothel in the Global Economy: Some Thoughts on Reproductive
Tourism, Autonomy, and Justice, 17 U.PA. J.L. & Soc. CHANGE 257, 260 (2014).

10 Sarah Mortazavi, Note, It Takes a Village to Make a Child: Creating Guidelines for International Surrogacy, 100
GEO. L.J. 2249, 2250 (2012).
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14 Ailis L. Burpee, Note, Momma Drama: A Study of How Canada's National Regulation of Surrogacy Compares to
Australia’s Independent State Regulation of Surrogacy, 37 GA. J. INT'L & Comp. L. 305, 310 (2009).

15 Thailand was originally a part of this list. However, in February 2015, Thailand’s legislature enacted a law
banning commercial surrogacy and forbidding foreigners from pursuing surrogacy in Thailand. Thailand provides an
essential example of the intersection of fertility tourism and commercial surrogacy, and will remain one of the
countries examined in this Note.

16 Helier Cheung, Surrogate Babies: Where can you have them, and is it legal?, BBC News, Aug. 6, 2014,
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This Note explores the following in the context of the countries that allow commercial
gestational surrogacy (the United States, India, Ukraine, Russia, Mexico, and until recently,
Thailand?8): 1) the connection between fertility tourism and commercial surrogacy; 11) the legal
issues generated by the intersection of fertility tourism and commercial surrogacy; and 11) the
ethical issues generated by the intersection of fertility tourism and commercial surrogacy. This
Note ultimately observes that stringent commercial surrogacy regulation unintentionally breeds
deregulation. As laws become stricter, individuals flock to dangerously unregulated countries to
pursue surrogacy, promulgating the anarchic environment the laws sought to prevent. This Note
concludes with an evaluation of the solutions proposed by scholars and practitioners to the
aforementioned issue.

. The Connection Between Fertility Tourism and Surrogacy
A. Definitions
1. Fertility Tourism
Fertility tourism is described as “the act of traveling abroad to take advantage of assisted
reproductive technologies.”® This recent phenomenon emerged as a byproduct of technological
advances in assisted reproduction.?® In the late 1970s, industrialized countries began to offer
services such as egg and sperm donation, third-party gamete transfer, and in vitro fertilization.?*

One of the more rapidly evolving areas affected by these scientific developments is surrogacy.??

18 The ban is to be enforced by June 2015.. Thai Parliament Bans Surrogacy for Foreigners, France 24, February
20, 2015, http://www.france24.com/en/20150220-thailand-parliament-bans-surrogacy-foreigners-gammy/.
[http://perma.cc/MICM-XQBR].
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L. 1429, 1430 (2009).
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Ethics, THE KENAN INSTITUTE FOR ETHICS AT DUKE UNIVERSITY
https://web.duke.edu/kenanethics/CaseStudies/BabyManji.pdf.
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In response, nations have modernized their laws to address the swift progress in this growing field.
Certain countries have enacted permissive laws, while others have opted to install prohibitive
legislation or simply not acknowledge surrogacy.?

Those who pursue fertility services abroad are driven by both economic and non-economic
factors.2* The primary economic incentive is the reduced cost of surrogacy in foreign nations.?® In
the United States, gestational surrogacy costs between $110,000 and $150,000.2° The surrogate’s
average compensation is approximately $25,000,2” with the rest going towards agency fees,
medical costs, legal fees, and incidental expenses such as travel.?® However, surrogacy costs are
considerably lower in Eastern Europe and Southeast Asia.?® For example, gestational surrogacy in
Ukraine costs approximately $45,000, and the surrogate receives between $10,000 and $15,000.°
The average cost of gestational surrogacy declines further in India, where intended parents pay
approximately $25,000 and the surrogate earns $2,000 to $10,000.%!

Various non-economic factors induce the pursuit of surrogacy arrangements abroad.3? For
example, the desired treatment may be unavailable in an individual’s home country.®® This may
be due to lack of equipment, medical expertise, or socialized healthcare systems with long waiting

lists to undergo a procedure.® Furthermore, countries may prohibit reproductive services on moral
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grounds and implement discriminatory legislation.®® For example, certain countries forbid gays,
lesbians, and single persons from pursuing surrogacy.3® Additionally, individuals travel to foreign
countries that have methods of surveillance to observe surrogates and track their progress.3’ Such
methods include attaching surrogate living quarters to fertility clinics, where doctors can closely
monitor the women and exercise control over their care.®
As the demand for surrogacy rose, nations that offered assisted reproductive technologies
encountered domestic pressure relating to ethical, religious, and safety concerns.3 In response,
some Westernized countries enacted regulatory legislation that limited access to treatment.*® The
strict barriers included, but were not limited to, constraints on procedures such as implantation of
multiple embryos; the exclusion of gays, lesbians, and single persons; and limitations on payments
to gamete donors.*! As a result, surrogacy and assisted reproductive technology clinics emerged
in less industrialized countries such as India, Thailand, and Mexico.*? Strict regulations created a
“niche marke[t] of fertility tourism” to foreign couples struggling with infertility.*3
2. Surrogacy
Surrogacy is divided into two distinct categories known as traditional surrogacy and
gestational surrogacy. This Note focuses on gestational surrogacy. The surrogate’s genetic

contribution is the distinguishing factor between the two classifications.** In traditional surrogacy
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arrangements, the surrogate contributes her egg and is therefore genetically related to the child she
is carrying.*® The commissioning father (hereafter referred to as “intended father”) supplies the
sperm.“® In contrast, the surrogate has no genetic link to the child in a gestational surrogacy
arrangement.*’

Gestational surrogacy is the newer of the two categories and was first reported in 1985.4
Gestational surrogacy involves the surrogate mother carrying an embryo created from the genetic
material of one or both of the commissioning parents (hereafter referred to as “intended
parents”).*® If an intended parent is unable to supply his or her genetic material, he or she will
utilize donor egg or sperm.> Gestational surrogacy is considered “legally safer” than traditional
surrogacy, because the child has no biological relation to the gestational surrogate.®* Gestational
surrogacy poses fewer hurdles to the establishment of legal parentage, as Western legal norms lean
towards recognizing the genetic parent as the legal parent.>?

The shift from traditional surrogacy towards gestational surrogacy was propelled by the Baby
M case decided by the New Jersey Supreme Court in 1986, where two families “flought] over a
baby who belonged to both of them.”® In Baby M., the surrogate refused to return the child, born
through traditional surrogacy, to the biological father and his wife.>* The embryo was created

using the biological father’s sperm and the surrogate’s egg.®® The intended parents sued to

45 Rimm, supra note 19, at 1436.
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relinquish the surrogate’s parental rights and sought to establish legal parentage in the biological
father’s wife.>® However, the New Jersey court ruled that the surrogate was the child’s legal
mother.%” The use of traditional surrogacy declined following the outcome of Baby M.%® Courts’
inclination to establish legal parentage due to the genetic link and the accessibility of reproductive
technology popularized gestational surrogacy.>®
3. Commercial Surrogacy vs. Altruistic Surrogacy
Two categories of arrangements exist in regard to surrogate compensation: commercial and
altruistic.%® In a commercial surrogacy arrangement, the surrogate “stands to gain financially” from
giving birth to the child.®* The intended parents not only reimburse the surrogate for pregnancy-
related expenses, but also pay a fee for the surrogate carrying and birthing the child.®? Altruistic
surrogacy arrangements differ from commercial surrogacy arrangements in that the surrogate is
not paid for gestating and delivering the child.%® Nonetheless, the intended parents may still
reimburse the surrogate for pregnancy-related medical expenses and living expenses in an altruistic
surrogacy arrangement.® The commercial and altruistic classifications are applicable to both
gestational surrogacy arrangements and traditional surrogacy arrangements.®®
Opponents of commercial surrogacy present two principal arguments.®® First, they assert that

commercial surrogacy agreements are banned by public policy, even if all parties are in
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agreement.®’ This perspective approximates commercial surrogacy to the sale of children and
prostitution, emphasizing that surrogacy “is a form of labor that should never be exchanged for
money.”% Second, opponents equate commercial surrogacy to “womb-rent[ing],” which would
subject economically vulnerable women to exploitation. ® They contend that commercial
surrogacy creates a market that forces poor women to succumb to financial pressures and coerces
them into becoming surrogates.’”® Commercial surrogacy opponents also argue that financially
compensating surrogates will highlight class divisions, “lead[ing] to a society in which wealthy
women use a surrogate because they are either too busy for pregnancy or do not want to ruin their
figures.”’t

Meanwhile, commercial surrogacy proponents maintain that surrogacy arrangements are
“freely entered into by informed adults.”’? Advocates stress that providing the surrogate with
financial compensation will incentivize her to fulfill the terms of the agreement.” This also
bolsters the intended parents’ confidence that the surrogate will maintain her end of the bargain.’
Proponents of this view believe that not paying a surrogate may cause her to feel that “she has
more discretion to cancel or default on the contract.” ™ Additionally, commercial surrogacy
advocates assert that prohibiting the practice altogether will further the exploitation of women, as
commercial surrogacy will be “forced underground” and surrogates will have “no legal recourse

for abuse.”’®
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B. Snapshot of Surrogacy Laws
1. The United States of America

As nations that have legalized commercial surrogacy begin to impose legislative and/or cost-
prohibitive restrictions, the link between surrogacy and fertility tourism becomes stronger than
ever. The United States perceives surrogacy as a state law matter.”” Some states, such as California
and Illinois, are very favorable toward commercial surrogacy.’® Meanwhile, states such as New
York and Michigan not only ban the practice, but also effectuate civil and criminal sanctions upon
those who participate in surrogacy arrangements.’® For example, the District of Columbia®® and
New York® hold parties who enter into a commercial surrogacy contract civilly liable. Michigan
imposes penalties such as a fine of up to $10,000 and/or one year in prison for surrogates in a
commercial surrogacy arrangement.®? Other states, such as Arizona,® Indiana,®* North Dakota,®
and Louisiana® prohibit both commercial and altruistic surrogacy. Rather than impose sanctions,

they simply consider surrogacy contracts unenforceable.®’

"Lisa C. Ikemoto, Article: Reproductive Tourism: Equality Concerns in the Global Market for Fertility Services, 27
LAW & INEQ. 277, 297-98 (2009).

81d. at 298.
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8 D.C. CoDE § 16-402 (2001).

81 N.Y. DOM. REL. LAW § 123 (McKinney 2010).

8 MICH. COMP. LAWS ANN. § 722.859 (West 2011).
8 ARIZ. REV. STAT. ANN. § 25-218(A) (2007).

8 IND. CODE ANN. § 31-20-1-1 (West 2008).

8 N.D. CENT. CODE § 14-18-05 (2009).

8 | A STAT. ANN. § 9:2713 (2005).

87 Mortazavi, supra note 10, at 2259.
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Meanwhile, certain states “implicitly permit altruistic surrogacy” because their legislation
explicitly prohibits only commercial surrogacy.® For example, Washington®® and Louisiana®
consider commercial surrogacy arrangements as void against public policy, while Kentucky®! and
Nebraska 2 explicitly prohibit commercial surrogacy. Arkansas,® Florida, ** Nevada, % New
Hampshire,% New Mexico,® and Virginia®® permit altruistic surrogacy arrangements that are
heavily regulated. For example, both the New Hampshire®® and Floridal® statutes dictate that the
intended parents must demonstrate a medical need for surrogacy. Regulations in other states
vary in strictness..!® New Hampshire requires the intended parents, the surrogate, and her
husband to attend counseling prior to entering into a surrogacy arrangement.'%? Florida does not
have such a requirement, but the statute mandates specific qualifications such as the marital status

of the parties (the intended parents must be married).%

8 1d. at 2259-60.

8 WASH. REV. CODE § 26.26.240 (2010).
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% FLA. STAT. ANN. § 742.15 (West 2010).
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% N.H. REV. STAT. ANN. §§ 168-B:1-:32 (LexisNexis 2010).

9 N.M. STAT. ANN. § 40-11A-801 (2010).

% \VA. CODE ANN. §§ 20-156-165 (2008).

9 Guide to State Surrogacy laws, American Progress, December 2007,
https://www.americanprogress.org/issues/women/news/2007/12/17/3758/guide-to-state-surrogacy-laws/.
[https://perma.cc/27PC-VAJU]
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Illinois, 1% Texas,%® and Utah% explicitly permit commercial surrogacy, and California
implicitly allows commercial surrogacy.'%” Texas'% and Utah’s'® statutes recognize “reasonable
remuneration paid to the surrogate.”!!® However, these statutes impose heavy restrictions on
commercial surrogacy.!! For example, the Illinois Gestational Surrogacy Act of 1995 limits
recognition of commercial surrogacy arrangements to gestational surrogacy.!'? The statute also
necessitates a demonstration of medical need, typically procured through a doctor’s affidavit, and
requires that intended parents and the gestational surrogate submit to a psychological evaluation.*®
While California is legislatively silent on surrogacy, its case law indicates that California courts
will enforce surrogacy agreements and establish legal parentage in the intended parents rather than
the surrogate. !4 States that expressly and implicitly permit commercial surrogacy are more
popular destinations.

Surrogacy legislation has recently become a heavily debated issue in state legislatures. New
Hampshire followed the example of pro-surrogacy states such as Illinois and California and, in
2014, enacted a law allowing commercial surrogacy.®® As states move towards legalizing

surrogacy, more avenues become open to potential intended parents who can afford the cost of

104750 111. COMP. STAT. § 47/5 (2011).

105 TEX. FAM. CODE ANN. § 160.756 (West 2008).

106 yTAH CODE ANN. § 78B-15-803 (LexisNexis 2008).

107 See Mortazavi, supra note 10, at 2261.

108 TEX. FAM. CODE ANN. § 160.756 (West 2008).

109 UTAH CODE ANN. § 78B-15-803 (LexisNexis 2008).

110 Mortazavi, supra note 10, at 2261.

111 1d. at 2260.

12750 111. COMP. STAT. § 47/1 (2011).

113 Id.

114 Mortazavi, supra note 10, at 2261. See Johnson v. Calvert, 851 P.2d 776, 783-87 (Cal. 1993); Buzzanca v.
Buzzanca, 72 Cal. Rptr. 2d 280, 291 (Cal. Ct. App. 1998).

115 Tamar Lewin, Coming to U.S. for Baby, and Womb to Carry It, N. Y. Times, July 5, 2014,
http://www.nytimes.com/2014/07/06/us/foreign-couples-heading-to-america-for-surrogate-pregnancies.html
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surrogacy in the United States.!*® The number of babies born through surrogacy in the United
States has tripled over the last ten years.!'” In 2014, over two thousand babies were born through
gestational surrogacy in the United States.!®
2. India

Individuals unable to pursue surrogacy in the United States have often utilized India as a
cheaper alternative.'® Surrogacy became legal in India in 2002, and the industry has grown to be
the “world’s top destination for commercial surrogacy.”*?° The approximately three thousand
clinics that provide surrogacy services to international clients in India generate more than $400
million per year, and the number of clinics is increasing yearly by twenty-five percent.*?! Indian
surrogates give birth to approximately two thousand foreign babies each year.”?? India’s
dominance is attributed to its affordability, high-quality private healthcare, English-speaking
clinics, extensive number of women willing to participate in surrogacy, a “business climate that
encourages the outsourcing of Indian labor,” and the legality of commercial surrogacy.!?®
However, in 2013, India enacted a law restricting surrogacy only to heterosexual couples who have

been married for a minimum of two years, and who come from countries where surrogacy is

116 Id

117 |d

118 |d

119 Id.

120 Kari Points, Commercial Surrogacy and Fertility Tourism in India: The Case of Baby Manji, Case Studies in Ethics,
https://web.duke.edu/kenanethics/CaseStudies/BabyManji.pdf[http://perma.cc/X4C9-PXG6]

121 Natalie Akoorie, Fertility Tourism: Couples Desperate for a Baby Heading Overseas, New Zealand Herald, April
15, 2014, http://www.nzherald.co.nz/lifestyle/news/article.cfm?c_id=6&objectid=11238149[http://perma.cc/DEK3-
LTIN].
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legal. 12* This legislation bans single, same-sex, and unmarried individuals from pursuing
surrogacy in India, as well as those “circumventing their home laws to have children.”?°
3. Ukraine

Ukraine is “quickly gaining traction” as an international surrogacy destination due to its
liberal surrogacy laws.'?® In Ukraine, only infertile, legally married heterosexual couples are
permitted to pursue surrogacy, but the laws are otherwise surrogacy-friendly.'?” Ukraine legally
recognizes commercial surrogacy and is protective of intended parents’ rights by granting them
legal parentage upon the notarized written consent of the surrogate.?® Ukraine is home to
numerous surrogacy clinics that “advertise the ... favorable policies toward intended parents as
selling points.”?° Statistics for the annual number of surrogacy arrangements are difficult to
obtain, as no regulatory bodies exist to monitor surrogacy in Ukraine.*3® A news source recently
stated that in 2011, one hundred and twenty successful surrogacy pregnancies occurred in
Ukraine.®! However, that number is believed to be much higher because surrogacy agencies are
not required to report statistics to a governing body.*3? Roughly half of the surrogacy arrangements

in Ukraine involve international intended parents.!3 In Ukraine, foreign intended parents spend

approximately $30,000 to $45,000, with the surrogate receiving $10,000 to $15,000.13* Ukraine is

124 Jennifer Kirby, Fertility Tourism: Seeking Surrogacy in India, Thailand, Mexico. New Republic, December 10,
2013, http://www.newrepublic.com/article/115873/fertility-tourism-seeking-surrogacy-india-thailand
mexico[http://perma.cc/DEK3-LTJIN].

125 |d

126 Seema Mohapatra, Stateless Babies & Adoption Scams: A Bioethical Analysis of International Commercial
Surrogacy, 30 BERKELEY J. INT'L LAw. 412, 415 (2012).

1271d. at 431.

128 Id.

129 1d. at 430.

130 1d. at 430-431.

131 |d

132 |d

133 Mohapatra, supra note 126, at 431.
134 |d


http://dx.doi.org/doi:10.15779/Z380Q00

2016] CLIPPING THE STORK’S WINGS 349

currently experiencing a “surplus of women who desire to be surrogates” and the costs of
surrogates are expected to decrease as a result.!%
4. Russia

India’s strict restrictions and Ukraine’s unfavorable treatment of unmarried persons and
same-sex couples are popularizing other surrogacy destinations, such as Russia, Mexico, and
Thailand.®*® In Russia, gestational surrogacy is officially only legal for married heterosexual
couples and single women.*®" However, the law’s position on same-sex couples, unmarried
couples, and single persons “is not clearly spelled out,” and as a result, “surrogacy is largely
unrestricted.”**® Therefore, unlike India and Ukraine, Russia does not expressly ban same-sex
couples and single persons from pursuing surrogacy.*® Russian law does not acknowledge same-
sex marriage, and leshian couples are treated as single women for purposes of surrogacy.4°
Similar to Ukraine, Russia also protects intended parents’ rights by granting legal parentage upon
notarized written consent of the surrogate.*! With the ongoing restrictions in India and Ukraine,
“Russia is one such country that commentators have suggested foreign intended parents may
travel to now because it is one of the countries where commercial surrogacy is legal and the cost

appears to be relatively low.”14?

135 Id

136 Charles P. Kindregan and Danielle White, International Fertility Tourism: The Potential for Stateless Children in
Cross-Border Commercial Surrogacy Arrangements, 36 SUFFOLK TRANSNAT'L L. REV. 527, 619 (2013).
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5. Mexico

Mexico is another destination where international clients are “[flock]ing” to evade other
countries’ restrictive laws.}* Mexico does not address surrogacy, except in the state of Tabasco.'**
Tabasco’s civil code legalized gestational surrogacy in 1998.1*° However, international surrogacy
arrangements are considered relatively new in Tabasco, as foreign intended parents have only
recently begun favoring countries such as Russia, Mexico, and Thailand over the United States,
Ukraine, and India.*® Agencies were first based in Cancun, which is “already an established
cent[er] of medical tourism.”'*’ Many surrogacy programs, agencies, and clinics now exist
throughout Mexico, where IVF treatment is permitted anywhere as long as the babies are born in
Tabasco.*® The law allows payment for surrogates’ medical and living expenses, but contains an
“altruism requirement.”24® Nevertheless, commercial surrogacy persists, as this requirement is “an
easily circumvented legal nuance.”*®® Agencies do not mention surrogate compensation on their
websites or marketing materials, but calling the earnings “economic assistance” renders the
payments permissible.t®

6. Thailand

143 Jennifer Kirby, Fertility Tourism: Seeking Surrogacy in India, Thailand, Mexico. New Republic, December 10,
2013, http://www.newrepublic.com/article/115873/fertility-tourism-seeking-surrogacy-india-thailand-
mexico[http://perma.cc/DEK3-LTJIN].

144 Jo Tuckman, Surrogacy Boom in Mexico Brings Tales of Missing Money and Stolen Eggs, The Guardian,
September 25, 2014, http://www.theguardian.com/world/2014/sep/25/tales-of-missing-money-stolen-eggs-
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Until recently, Thailand was another desirable destination for foreign clients because no laws
against surrogacy existed. 2 Therefore, surrogacy was de facto legal.'® Thailand’s Medical
Council banned commercial surrogacy in 1997, imposing restrictions such as “no compensation
may be made” to the woman carrying the baby and that the surrogate must be “relative by blood
of either party of the couple.”*** Nonetheless, Thailand experienced a boom of surrogacy-related
tourism due to its large I\VF market and restrictive legislation in other countries where commercial
surrogacy is legal.*> Over the past few years, the use of surrogacy in Thailand has increased by
fifty-four percent. ® Compared to the United States, surrogacy is also considerably more
affordable, costing between $38,000 and $50,000.%%

However, a series of surrogacy-related scandals erupted in the summer of 2014, such as an
Australian couple’s alleged abandonment of a baby with Down syndrome while taking home his
healthy twin sister.’®® As a result of the industry’s rapid growth and the outrage created by the
scandals, a draft bill banning and criminalizing commercial surrogacy passed its first reading with
overwhelming support in November 2014.%° Thailand’s Parliament passed the bill in February
2015,%% which prevents foreigners from pursuing surrogacy in Thailand, forbids the “recei[pt] of

any assets or benefits” stemming from a surrogacy arrangement[,] and seeks to punish violators
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with up to ten years in prison.! The future of ongoing commercial surrogacy arrangements in
Thailand is presently unclear, as the government seeking to pass the bill is composed of military
junta members that took power through a coup d’état in May 2014.1%2 Additionally, Dr. Somsak
Lolekha, a member of the Thai Medical Council, stated in a recent interview with the British
Broadcasting Corporation that “[w]e have no law enforcement . . . [j]ust like drinking and driving.
We have the law. But they never enforce it . . . [t]hat is a weak point of Thailand.”*®® According
to a representative of Families Through Surrogacy in Australia, “[h]Jundreds of intended parents
from Australia, or the US and European countries currently have pregnancies underway with Thai
surrogates.”%4 Foreign intended parents with present surrogacy arrangements in Thailand may
now be caught in limbo.%°
Il. Legal Considerations in Fertility Tourism
A. Difficulties in the Establishment of Legal Parentage

The establishment of legal parentage poses problems in countries with lax and largely
undefined laws. As a result, babies are caught in “legal limbo” due to the inconsistent surrogacy
laws in various countries.'®® For example, in Thailand, the surrogate and her husband are listed as
the parents on the child’s birth certificate.’®” They must “renounce their parental rights” and the

court subsequently must appoint a legal guardian.®® The risk of encountering difficulties
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establishing legal parentage is therefore heightened.'®® The absence of clear law regarding the
enforceability of surrogacy contracts in Thailand also contributes to uncertainties involving legal
parentage.’® Thai surrogacy agreements contain a provision declaring a “precommitment to
transfer parental rights to intended parents.”!”* However, this “precommitment” fails to take into
account that the surrogate is unable to predict her level of attachment to the baby at the time the
agreement is executed.’2 The “precommitment” also ignores the surrogate’s potential desire to
keep the baby, which is unforeseeable and can only be determined after the surrogate has gestated
the baby for nine months.”

However, India, Ukraine, Russia, Mexico, and several states in the U.S. have enacted clear
law regarding the establishment of legal parentage. Under Indian law, the intended parents are
automatically recognized as the legal parents.”’* Once the baby is born, the surrogate has no legal
rights to the child.1” Ukraine has also codified the establishment of legal parentage.!’® Ukraine’s
Family Code registers intended parents as the legal parents of the child “upon the notarized written
consent of the surrogate.”’” The Russian Federation Family Code also permits the registration of
intended parent(s) as the legal parents of the child upon the notarized written consent of the
surrogate.'’® The Tabasco Civil Code expressly allows the placement of the intended parents’

names on the birth certificate.2’® In the United States, various states uphold the legal parentage of
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intended parents in surrogacy arrangements. For example, the Indiana Court of Appeals ruled in
2010 that Indiana paternity statutes grant legal parentage to the intended and genetic parents, unless
it can be proven by clear and convincing evidence that the surrogate is the genetic mother of the
child she carried.’® In 1993, the Supreme Court of California held that genetic parents involved
in a gestational surrogacy agreement are considered the intended legal parents of the child carried
by the surrogate.'® Additionally, the Illinois Gestational Surrogacy Act of 1995 grants legal

parentage to the intended parents “immediately upon the birth of the child.”!82

B. Citizenship Controversies: Stateless Children

Citizenship controversies often arise as a result of inconsistent surrogacy laws. These hurdles
appear in countries where the law is unclear or nonexistent in regard to the citizenship of children
born through surrogacy.!® Out of the countries profiled in this Note, only the U.S. appears to
possess clear laws regarding this issue.*®* Children born in the U.S. receive birthright citizenship
and may apply for a Green Card for their parents when they reach the age of twenty-one.!8 This
is one factor that draws a large amount of international intended parents to the U.S.1&

Citizenship difficulties may result in a predicament where the child is considered

“stateless.”*8 This issue was popularized by the Indian case Baby Manji Yamada v. Union of India,
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where a Japanese couple entered into a gestational surrogacy arrangement with an Indian
surrogate.'®® The intended mother did not have parental rights, because unlike the intended father,
she was not genetically related to the baby, Manji.*®® However, the anonymous egg donor did not
have any rights or responsibilities towards the child, the surrogate’s parental rights had been
contractually terminated, and the contract did not create any legally binding parental
responsibilities in the intended mother.*®® The intended father was unable to secure a Japanese
passport or visa for Manji’s return to Japan, because the Japanese Civil Code determines the child’s
nationality based on the birth mother’s nationality.'®* Manji was therefore not deemed a Japanese
citizen.'%2 At the time, India’s laws did not address commercial surrogacy, and required genetic
parents to adopt their children born through surrogacy.®® However, the intended father was
prevented from adopting Manji because of a 120-year-old law that forbade single men from
adopting children.'® The intended father was also unable to secure an Indian passport for Manji
because she did not have Indian parents.®® Manji was considered “stateless,” and the case was
referred to a national level.% The court issued a “one-time” court order permitting Manji to
receive an Indian birth certificate, thus granting her an Indian passport to travel to Japan.®’

In 2008, The Gujarat High Court of India issued a similar “one-time” ruling in Jan Balaz v.

Union of India.’®® A German couple entered into a surrogacy arrangement with a surrogate mother
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to carry their twins.!®® Although the children were genetically related to both intended parents, the
Indian government withdrew previously issued Indian passports on grounds that the children did
not have Indian parents.?® The German government refused to recognize the intended parents’
legal parentage and grant the children passports because surrogacy is illegal in Germany.?%! India
eventually permitted one of the intended parents to adopt the children, granting them eligibility to
receive a German visa and reside in Germany.2%?

Although certain countries may recognize the legal parentage of children born through
surrogacy, citizenship difficulties emerge when these children return to their parents’ home
country. For example, a French court refused to register children born to a California surrogate as
French citizens, despite a California court order establishing the intended parents’ legal
parentage.2°® While the court did not dispute the children’s parentage or their right to travel to and
reside in France, it denied them citizenship.2%* Legal parentage recognition and the ability to travel
are only part of the desired outcome; the denial of citizenship to children born through surrogacy
creates significant complications.

The pursuit of surrogacy in Mexico, which is becoming a more popular destination with the
recent legislative restrictions implemented in India and the prohibition introduced in Thailand, will
likely trigger citizenship difficulties in the future.?% Since commercial surrogacy is only legal in

the state of Tabasco, a risk exists that federal regulations may interfere with local surrogacy clinics
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in Tabasco.2% Additional concerns include the separation of the federal government, which issues
passports and visas, from the state of Tabasco, which provides birth certificates.2’
C. RECENT LANDMARK DECISIONS

The legal atmosphere surrounding the citizenship and parentage of children born to foreign
surrogates is rapidly evolving in the European Union.?% In the summer of 2014, the European
Court of Human Rights (“ECHR”) ruled that France must recognize the citizenship of children
born through surrogacy.?®® France has banned surrogacy, and prior to this ruling, French
authorities refused to enter these children into the country’s registry of births, marriages, and
deaths.?'% This practice deprived children born through surrogacy of their citizenship, despite their
genetic link to one or both parents.?!! Previous court decisions ruled that entering these children
into the French registry would legally condone surrogacy arrangements, which are void and
unenforceable under France’s laws.?!2 Children born through surrogacy were therefore stuck in
“legal limbo.”?*® Although they were residents of France, they were not recognized as citizens or
as the legal offspring of their parents.?** This ruling extends to member countries of the ECHR
where surrogacy is not recognized, such as Italy, Spain, and Germany.?*> While these countries
prohibit surrogacy, children born abroad are no longer in “limbo,” as they are now granted legal

recognition by their home country.?
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The ECHR decision has also prompted flexibility in the realm of establishing and solidifying
legal parentage.?!’ In December 2014, the Federal Constitutional Court, Germany’s highest court,
issued a landmark ruling that permits the recognition of German intended parents as the legal
parents of children born through surrogacy.?!® The case involved a same-sex couple whose child
was born to a California surrogate.?!® The Superior Court in Placer County, California issued a
court order ruling that the couple was the legal parents of the child.?2° When they returned to
Germany, the couple petitioned the Berlin courts to list them as the child’s parents on the birth
certificate.??! This request was denied because the California surrogate was considered the child's
mother under German law.??2 The court reasoned that the California court order was null and void,
as Germany considers surrogacy agreements to be against public policy.?*

The couple appealed the decision to the Federal Supreme Court, which reversed the prior
rulings.?2* The court ordered the couple be registered as the child's legal parents, reasoning that
the California court order is presumed valid under the comity principle and that German courts are
not permitted to question a foreign court's ruling.??> Although German law prohibits surrogacy,

the court emphasized that children born through surrogacy are entitled to have legal parents.??5
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The court also reasoned that denying the couple’s legal parentage would be an infringement of the
child’s human rights, because the surrogate is not recognized as the child’s mother in her
jurisdiction and is not prepared to take responsibility for the child.??

The ECHR decision, in conjunction with the “one-time” Indian court orders, illustrates a
movement towards implementing protections to curb statelessness.??® Although the legalization of
commercial surrogacy may not be in the foreseeable future, several countries that strictly prohibit
surrogacy are nonetheless creating mechanisms to address issues arising from international
surrogacy arrangements.??® As countries become more amenable to citizenship and parentage
recognition, intended parents are incentivized to partake in cross-border surrogacy arrangements.
These recent decisions forge a path to resolve legal issues involving parents and children, and will
likely encourage the fertility industry’s international growth.

I11.  ETHICAL CONSIDERATIONS IN FERTILITY TOURISM
A. PAID CHILDBIRTH: SERVICE OR EXPLOITATION?

A notable consequence of cheaper surrogacy arrangements is the potentially exploitative
nature of the industry. Surrogacy advertising in less industrialized countries mostly occurs in
poverty-stricken locations.?*° This elicits concern that surrogates only “enter these agreements out
of economic necessity, without fully understanding the psychological and physical burdens that
they stand to endure in the process.”?3! India’s booming surrogacy industry has provided the
opportunity to study surrogates’ motivations to enter into an arrangement with international

intended parents. One concern is the unequal bargaining power of the surrogates, demonstrated by
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the flagrant contrast between what surrogates earn in the U.S. and how much they are compensated
abroad.?®? Student note author Jennifer Rimm found that “most individuals who participate as
surrogates . . . are economically-deprived women who will admit to being attracted by the
opportunity to earn as much as fifteen years of their income in nine months.”?3* She maintains that
cheaper surrogacy costs abroad “merely exploit the diminished negotiating power of the potential
surrogates” and worries that “[w]ithout regulation, international arrangements could become even
more predatory, particularly with competition among women driving prices even lower.”?3* This
phenomenon has also been observed in Thailand, where, although surrogates “are likely to be more
educated and in a higher social strata than surrogates in India, they are still not in a position of
power.”23
However, surrogacy arrangements can also provide life-changing advantages to Indian

surrogates in poor areas because “the money they earn may allow them to buy a home for their
family, start a small business or educate their own children.”?% In many situations, the money is
used to provide the surrogate’s children with better education.?®” Similarly, surrogates in Thailand
mostly use the money to fund their education, satisfy their debts, or support their families.?® Dr.
Nayna Patel, medical director of Akanksha Infertility Clinic in Gujarat, India, describes the
benefits surrogates derive from engaging in commercial surrogacy:

A woman who becomes a surrogate is paid more money than she

could earn in her entire lifetime. She is doing something that she

believes is good and makes her proud—bearing a child for a couple

desperate to start a family, while at the same time providing for her
own family...It is easy for people in India and abroad who have
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never experienced infertility or poverty to say this is exploitation.
But we are providing a service that profoundly changes people’s
lives for the better.?*®
Although Dr. Patel ensures that surrogates are not coerced or pressured by their family into
entering a contract, she acknowledges the potential for exploitation.?*® She recognizes that the
booming industry necessitates further government supervision, and states that “[r]ules do need to
be tighter to ensure women are not exploited in the future.”?4
B. PROTECTION OF SURROGATE RIGHTS
Certain countries that have enacted laws allowing surrogacy have failed to account for the
surrogate’s rights. For example, Ukrainian law expressly protects the intended parents and the
child, but does not mention the surrogate’s rights.?*? Should a surrogate wish to enforce her rights
through a surrogacy contract, Ukrainian law is unclear in regard to the enforceability of such
contracts.?*® Legislation has been drafted to protect surrogates, but the government support for
these bills has been nonexistent.?** Economically disadvantaged surrogates also lack access to
legal counsel, as the surrogate would need to retain an attorney to draft or review the surrogacy
agreement on her behalf.?* This option is not always financially feasible for surrogates. 24
However, clinics are often unwilling to conduct embryo transfers without a surrogacy agreement

in place.?*” The disregard for surrogates’ rights can result in dire consequences. For example, the

discovery of a “baby-selling ring” by two prominent U.S. surrogacy attorneys has created
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controversy and compelled Ukraine to tread more cautiously in commercial surrogacy
arrangements. 48

Countries where surrogacy is minimally regulated also lack a mechanism for enforcing
surrogacy arrangements.?*® As surrogacy contracts may be invalid in these nations, surrogates have
no legal avenues to collect damages or obtain redress for violations of the surrogacy agreement.?>°
For example, surrogates’ rights are surrounded by ambiguity in India.?®* No legislative mechanism
addresses surrogacy agreements, so the Indian Contract Act is applied in surrogacy disputes.?®2
Indian clinics follow unofficial guidelines, including limiting the surrogate’s maximum age to
forty, only accepting women deemed medically fit, and only permitting married women who have
previously given birth to at least one child to become surrogates.?>® However, these “unofficial
rules” are not enforceable, and certain practices may be deemed questionable for the surrogate’s
health.2®* For example, India does not limit the amount of times a woman can become a surrogate
as long as she is healthy, without enacting mandatory standards to characterize what it means to
be healthy for surrogacy purposes.?®

Critics of commercial surrogacy legalization further the concern of the surrogate’s unequal

bargaining power.?%® India’s surrogacy framework is particularly scrutinized given the economic
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vulnerability of Indian surrogates.?®” Many surrogates are illiterate and poor, with a median family
income of $60 per month.?® One study reported that thirty-two out of forty-two women who
volunteer to be gestational surrogates live at or below the poverty line. Indian surrogates earn fees
that are equivalent to “approximately five years of family income.”?>® Certain scholars believe that
this is coercive, as women are left with little choice but to adopt surrogacy as a strategy for
survival.?®® However, the global recession has altered the socioeconomic demographic of Indian
surrogates.?! Educated, middle-class women are becoming gestational surrogates to supplement
their family income or provide financial support when their husbands become unemployed.?®2
C. COMMODIFICATION OF HUMAN LIFE

Some scholars have characterized India’s commercial surrogacy industry as a
“reproductive brothel.”?%® Feminist theorist Andrea Dworkin coined this term to describe the
“cultivation of surrogacy hostels.”?®* Surrogates reside in these “hostels” throughout the entire
surrogacy process, and are observed by doctors and clinic staff before and after the embryo
transfer.2%® Every aspect of their life is monitored, including food, medicine, and activities.?® Life
in a “hostel” is described as follows:

[S]urrogates live together in a room lined with iron beds and nothing

else. Husbands and family members are allowed to visit but not stay
overnight. The women have nothing to do the whole day except
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walk around the hostel, share their woes, experiences and gossip
with the other surrogates while they wait for the next injection.?%’

Commercial surrogacy opponents believe the “hostel”-style living arrangement promotes
the commodification of human life, where surrogates are heavily supervised in order to provide
“the best product (i.e., baby)” to the commissioning intended parents.?®® Critics worry that other
countries will replicate the “reproductive brothel model,” especially those nations where
surrogates live at or below the poverty line, and where the laws favor intended parents.?%® April J.
Cherry, Professor of Law at Cleveland-Marshall College of Law, attributes the model to a 1950s-
60s movement in the United States, where pregnant teenage girls were moved from their homes to
reside in “maternity homes” until their children were born.?"

The “reproductive brothel” theory parallels commercial surrogacy to prostitution, where a
woman “is easily reduced to what she sells.”’* Proponents of this model assert that commercial
surrogates are “fungible” and “simply nothing more than reproductive commodities.”?’?> Cherry
evaluates these issues and determines that between the choices of regulation and prohibition, the
appropriate response is prohibition.?” She argues that regulation will further commodify and
degrade surrogates, thus perpetuating class and gender disparities.?™

However, others assert that the prevalence of gestational surrogacy arrangements

“diminish[es] the commodification frame.”?’® The laws facilitating the establishment of legal
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parentage in countries such as the United States, India, Russia, Mexico, and Ukraine indicate that
intended parents have a strong parental claim to their genetic offspring.2’® Additionally, the
media’s lens is refocusing, and surrogates are increasingly being perceived as “performing a
valuable service,” rather than selling their child.?’’
D. STIGMATIZATION

Stigmatization is another fate that befalls the parties in commercial surrogacy
arrangements.?’® The level varies among countries. Surrogacy is highly stigmatized in India,
driven by the belief that poor women’s bodies are commoditized and that motherhood is
“immoral[ly] commerciali[zed]”.?"® Surrogates are not the only persons stigmatized in this
process.?® India’s largely patriarchal society attaches shame to infertile women, even if the
infertility stems from the male.?8 Womanhood is defined by a woman’s “capacity to be a mother”
in a patriarchal culture, and infertility is therefore perceived as a “curse.”?®? As a result, infertile
couples in India favor assisted reproductive technologies such as gamete donation over adoption
because they can be carried out in secret.?83 While a surrogacy may not be as easily hidden, a

preference may still exist for surrogacy over adoption due to the genetic link to the child.?8
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Meanwhile, the social stigma is lower in Ukraine, where “surrogacy is no longer taboo.”?%

This is evidenced by the “availability and willingness” of women to become surrogate mothers.2%
The acceptance is largely driven by the preference for genetically-related children through
contemporary technology options rather than adoption if unable to conceive naturally.?®” The
technology is now available and readily accessible in Ukraine.?®

Pop culture can manifest surrogacy stereotypes and stigmas, particularly in the United
States.?®® For example, in the 2008 film “Baby Mama,” Tina Fey plays an accomplished executive
who hires a working class girl (Amy Poehler) as her surrogate.?®® While Fey’s character is “a
savvy, smart and well-to-do health-store-chain exec,” Pochler’s character is an “unemployed,

deceitful wild child who wants easy money.”?%* However, evidence indicates that American

surrogates perceive themselves as “performing a service of great social value for the benefit of

99292 99293

others””< and “value their ability to help others start families.
1. THE GREAT JUXTAPOSITION: HOW OVERLY STRINGENT REGULATION LEADS TO
DEREGULATION

A. INTENDED PARENT DISCRIMINATION AND ITS EFFECTS ON FERTILITY TOURISM
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Although regulation establishes a framework and provides certain legal protections to the
parties of a surrogacy agreement, it also functions as an exclusionary mechanism. These
restrictions range from intended parent discrimination based on marital status, to discrimination
based on sexual orientation. India enacted legislation in 2013 that restricts surrogacy to married
heterosexual couples, therefore closing its doors to same-sex couples, unmarried couples, and
single persons seeking to engage in surrogacy.?®* Similarly, in Ukraine, surrogacy is restricted to
infertile, heterosexual married couples.?®®

Russia currently has pending legislation imposing similar restrictions on commercial
surrogacy.?%® In 2014, Russian lawmakers drafted legislation that would prohibit the use of
surrogacy by single men and women. Same-sex unions are illegal in Russia and same-sex couples
are legally regarded as single men or women.?®” The enactment of this legislation would therefore
restrict same-sex couples from pursuing surrogacy in Russia.?®® In contrast, the lack of strict
regulation renders Russia a popular destination for surrogacy and also permits intended parents to
bypass discriminatory legislation. The law is not clearly spelled out in regard to same-sex couples,
unmarried couples, or single persons, so surrogacy is largely unrestricted in Russia.?*® Gestational
surrogacy is currently only legal for married couples and single women.3® Since Russian law does

not recognize same-sex marriage, lesbian intended parents are considered single women for
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surrogacy purposes.” 3% Nevertheless, such an approach perpetuates discrimination based on
marital status.®°? Russia’s laws also render surrogacy entirely inaccessible to male same-sex
couples.3%

The assortment of restrictions persuades intended parents to pursue surrogacy in
destination countries with “lower prices and lax governmental regulations.”®** These countries
often lack a legal framework for surrogacy, and certainly do not offer protections to the parties
involved in a surrogacy arrangement.® For example, the state of Tabasco in Mexico is becoming
“the world’s most dynamic new cent[er] of international surrogacy, fuelled by the tightening of
restrictions in other countries.”3% However, the “legal gr[a]y area” set forth by the circumvented
altruism requirement signals the lack of regulation to which the parties in a commercial surrogacy
arrangement are forced to resign.3%’

Mexico’s lack of regulation poses a threat to all parties in a commercial surrogacy
arrangement. 3% Stories abound of agency mismanagement of client money, egg theft,
psychological abuse of surrogates, and payment withholding.®®® For example, Planet Hospital, a

California-based surrogacy agency operating in Cancun, allegedly withheld reimbursements to

intended parents after procedures were improperly conducted or incomplete.3!° Planet Hospital
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declared involuntary bankruptcy in 2014, and is now the subject of a Federal Bureau of
Investigation probe.3!! Evidence also exists that, to the detriment of intended parents, “many
surrogates are recruited without rigorous screening of their mental and physica[l] suitability.”3?
For example, the newborn child of Thomas Chomko, an intended parent from New Jersey who
pursued surrogacy in Mexico, spent three weeks in the intensive care unit battling an infection that
likely “stemmed from inadequate screening of the surrogate before implantation.”3®
In addition to Mexico, agencies have begun offering services in Nepal and Cambodia due
to the recently enacted restrictions in Thailand and India. 3% However, no legal surrogacy
framework exists in Nepal and Cambodia, thus posing a great deal of risks to intended parents,
surrogates, and children.™® According to the director of the Reproductive Health Association of
Cambodia, surrogacy is not yet “common or explicitly legal, as “the law has yet to catch up to
technology.”3
B. DANGERS POSED TO SURROGATES AS A CONSEQUENCE OF TRAVEL TO LESS REGULATED
COUNTRIES
As laws become more restrictive, potential intended parents develop a preference for

cheaper and less regulated countries.®!” Tighter restrictions have popularized other countries as

surrogacy destinations, where inequality is rampant and the surrogates’ safety is often
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disregarded.3® People “enter into surrogacy agreements where the conditions are even riskier for
all parties.”®!® As a result, the link between legalized surrogacy and fertility tourism becomes
based on “the cultural and structural inequalities that create conditions in which some women's
best economic opportunity is to undergo either egg retrieval, or pregnancy and childbirth for
another.”320

Consequently, traveling to countries where surrogacy is minimally regulated endangers the
surrogate in various manners.®?! The surrogate risks exploitation by a third party, such as an agency
or a fertility clinic.3?2 Reports also exist that women have been forcibly trafficked to Thailand to
work as surrogates.®?® Another concern is lack of fully informed consent, as surrogates in poorer
areas may be less educated, and obtaining a lawyer to represent them may not be financially
feasible. 3** Additional dangers include threats to surrogates’ mental and physical health during the
pregnancy and after the child’s birth.3?°

C. EXAMPLES OF DANGERS ENCOUNTERED IN COUNTRIES THAT LACK REGULATION
a. Mexico

In Mexico, no legal recourse exists to enforce agencies’ promises to surrogates.?® Should

the intended parents change their minds during the pregnancy, the surrogate may find herself

responsible for an unplanned child.3?” While the intended parents’ contract with the surrogate may
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list the intended parents as the child’s legal parents, the law provides no guidance or enforcement
mechanism if the intended parents do not arrive for the child’s birth.32® Additionally, agencies in
Mexico control nearly all aspects of a surrogate’s care, including the limitation of contact between
parties.®?° As a result, the surrogate has limited options to seek help should something go wrong.3°
For example, when Planet Hospital was dismantled, the Planet Hospital owner created a new
agency called Babies at Home.**! Claudia, a surrogate with the former Planet Hospital agency, was
transferred to Babies at Home.®3 During this transition, the former Planet Hospital surrogates
moved to new apartments that lacked running water, electricity, and sufficient food.**® Claudia
was unable to leave the apartments without the intended parents’ authorization, and was not
permitted to contact them through the agency due to the limitation on contact between parties.3**
Claudia desperately contacted the intended parents through a Facebook message, who removed
her from the care of Babies at Home and transferred her to a new agency.3*®
b. THAILAND

In 2011, fifteen Vietnamese women were discovered in an apartment in Bangkok,

Thailand.®*® Seven of them were between twelve and thirty-four weeks pregnant, and two had

recently given birth. " They stated they had been lured there under the pretense of well-
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compensated employment.33® When the women arrived to Thailand, their passports were seized by
the Taiwan-based surrogacy agency Babe-101, and the women stated they were forced to become
surrogates.®* The situation gave rise to potential criminal charges such as human trafficking, false
imprisonment, and kidnapping.®*° The scenario presented further issues, such as the parentage and
citizenship of the children, the intended parents’ rights to the children, and the pregnant surrogates’
care.>* However, Thai authorities did not pursue charges against Babe-101.34? Although the
agency has shut down since the controversy, the doctor who supervised the medical aspects of the
agency’s surrogacies continues to practice at a “well-known” hospital in Bangkok.3*3
c. INDIA

The story of Anandhi embodies the dangers posed by laws that are overly stringent in some
respects, but perilously lax in the protection of surrogate’s rights.>** Anandhi, a “dirt poor” single
mother of two from Chennai, India, volunteered to become a surrogate in hopes that the payment
would enable her to establish a business.®** Despite delivering a healthy child, Anandhi only

received $1,653.00 of the $3,306.00 that she was promised.®*® A rickshaw driver who served as

the middleman in the arrangement pocketed a fifty-percent cut of her earnings. Anandhi was also
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denied free treatment by the hospital when she experienced post-delivery complications.?*” The
hospital refused to administer free treatment because she had already delivered the child.3%

The Indian government’s 2010 draft of the Assisted Reproductive Technologies Regulation
Bill, which would “curb unregulated growth of ART clinics and better monitor existing clinics,”
has yet to become law.3*® As a result, non-governmental organizations such as the Global
Surrogate Mothers Advancing Rights Trust (“G-SMART”) emerged to protect the rights of poor
women who become surrogates.®*® G-SMART’s advocacy includes eliminating middlemen, such
as the rickshaw driver in Anandhi’s case, who deliver prospective surrogates to Chennai
hospitals.®*! G-SMART also safeguards the interests of surrogates by ensuring that “surrogacy
deals [are] transparent for all parties,” and helps them obtain protections such as insurance.**? G-
SMART’s success in curbing the exploitation of economically disadvantaged Indian surrogates
demonstrates the need to instill protections for surrogates’ rights in any form of regulatory
legislation.®>® However, India has advanced laws compared to countries such as Mexico, Thailand,
and entirely unregulated countries such as Nepal and Cambodia (where intended parents are
starting to travel due to overly restrictive laws in India, Russia, and Ukraine).®>* The dangers
surrogates experience in those countries are even greater than the ordeals exhibited in cases like

Anandhi’s.3%®
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IV.  SOLUTIONS
Stringent commercial surrogacy regulation leads to deregulation. As surrogacy laws
become more exclusionary, intended parents pursue surrogacy in unregulated countries, thus
maximizing the risk posed to all parties involved in a surrogacy arrangement. This section
surveys and evaluates the potential solutions to this dangerous consequence of strict surrogacy
regulation.
A. DOMESTIC REGULATION

Scholars and practitioners advocate for regulation and establishment of clear law as solutions
to the problems posed by the intersection of fertility tourism and legalized commercial surrogacy.
John Weltman, an attorney who practices assisted reproductive law, proposes the establishment of
a regulatory body for surrogacy agencies.®*® Weltman notes that “[t]here are currently no
requirements for establishing a surrogacy agency-anyone can start one- and there is no
organization that oversees and regulates them.”*®” Weltman expresses concerns that in the absence
of surrogacy legislation in many states, agencies regulate themselves and create their own rules.%®

Jennifer Rimm recommends that commercial surrogacy be restricted to non-profit agencies,
charities, or governmental agencies to avoid potentially exploitative treatment of the surrogate.®*°
Rimm posits that this solution would “dramatically reduce the risk to surrogates that intermediaries
introduce” and “protect potential surrogates . . . from the black market industry that would develop

if brokering surrogacy contracts was completely outlawed.”*®° Rimm also advocates for the
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enactment of comprehensive legislation that would impose minimum standards for payment.3¢!
These standards would include the requirement that payment be put into escrow, minimal
standards of care during pregnancy and after birth, and required compensation for permanent
injuries that occur as a result of pregnancy and/or labor.3%2 While Weltman and Rimm’s proposed
forms of domestic regulation will certainly increase protection for surrogates’ legal rights, they
fail to address issues that arise on an international level. Commercial surrogacy is becoming
increasingly more globalized with the number of individuals that pursue fertility tourism, and any
regulatory mechanism needs to address citizenship difficulties and parentage issues that emerge
from cross-border surrogacy arrangements.
B. INTERNATIONAL REGULATION

Lisa Ikemoto, Professor of Law at the University of California, suggests that international law
should play a greater role in surrogacy.®%® Ikemoto proposes to regulate surrogacy through the
Hague Convention on Intercountry Adoption (hereafter referred to as “the Convention”).34
Ikemoto notes that “[t]he absence of law . . . serves agencies and clinics well, but leaves surrogates,
intended parents, and children unprotected.”*® Ikemoto believes that including surrogacy under
the Convention will compel nations to ameliorate their laws.3%® However, a Hague Special

Commission on surrogacy convened in June 2010 and determined that the Convention was not an
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appropriate instrument to regulate international surrogacy.®’ The members’ chief concern was that
the Convention does not address surrogate children and would further obscure their legal status.>®8

Attempts have been made to apply the Convention to international surrogacy disputes.®®® Sarah
Mortazavi, a student note author, argues that their fruitlessness illustrates the Convention’s
shortcomings in addressing surrogacy issues.®”® Mortazavi presents the United Kingdom case W.
& B. v. H as an example, where a California couple entered into a traditional surrogacy agreement
with a British surrogate.3’* The intended parents obtained a court order in California that would
grant them custody of the children after birth.3”> However, the surrogate violated their agreement
by giving birth in England and thereafter refusing to relinquish the babies.®”® In the ensuing
custody suit, the surrogate sought to apply the Convention, which would enforce the laws of the
child’s habitual residence.®™* British law would grant legal parentage to the surrogate whereas
California law would grant legal parentage to the intended parents.3” The Court considered the
children to be habitual residents of England, as they had never lived in California.®’® Under the
Convention, British law would, therefore, be applicable.®”” However, the British High Court
deferred to the California court’s order and ruled in favor of the intended parents.3’® The Court

abstained from applying the Convention, reasoning that the case was not compatible with the
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Convention’s “original intent”.3’® The Court explained that the Convention was “not drafted with
surrogacy in mind.”38

Mortazavi further contends that the Convention is not equipped to resolve major international
surrogacy issues; namely commercial disputes and citizenship difficulties.®®! First, Mortazavi
maintains, the Convention “strongly discourages” compensation for adoption due to the semblance
of providing payment for the mother’s consent to relinquish her parental rights.3? Mortazavi is
concerned that since surrogacy may include compensation, the Convention does not provide an
adequate framework for dealing with commercial disputes.®® She states that strict adherence to
the Convention and the prohibition of compensation might nullify a commercial surrogacy
arrangement.>®* She also believes that utilizing the Convention may lead to parentage issues that
preclude intended parents from taking custody of their child.38®

Mortazavi also asserts that the Convention “falls short when dealing with the statelessness of
children.”® She notes that adoptions automatically entitle newborns to the citizenship of their
birth mother, as her legal parentage is not “legally relinquished” until after the birth.3®” However,
in a surrogacy, the birth mother’s parental rights may be terminated prior to the child’s birth.3% In
the event of conflicting surrogacy laws in the intended parents’ home country, the child may be

born without legal parents and considered “stateless”.38 Mortazavi contends that the Convention

37% Mortazavi, supra note 10, at 2255.

380 |d. at 2256.
381 Id.

382 Id.
383 Id.
384 Id.
385 Mortazavi, supra note 10, at 2256.
36|,
387 |d
3 g,
9|,



378 IND. INT’L & COMP. L. REV. [Vol. 26:2

offers no guidance for scenarios where intended parents must return to their home country with
their “stateless child.”*®® Mortazavi concludes that any potential international treaty regulating
surrogacy must address the aforementioned issues.3%
C. CHILD’S BEST INTERESTS STANDARD
Mortazavi advocates for the creation of international surrogacy legislation, reasoning that the

“stark differences between states . . . and . . . between nations . . . highlight the imperative for
uniform transnational rules.””3%? She suggests applying the child’s best interests standard to guide
any international surrogacy treaties.3** Mortazavi acknowledges that the standard is imprecise and
lacks a universal definition.®** She cites various existing definitions of the child’s best interests
standard, and settles on the definition used in the Hague Conference Permanent Bureau’s report
for applying the best practices to the Convention, which includes the following factors:

[E]fforts to maintain or reintegrate the child in his/her birth family; a consideration

of national solutions first (implementing the principle of subsidiarity); ensuring the

child is adoptable, in particular, by establishing that necessary consents were

obtained; preserving information about the child and his/her parents; evaluating

thoroughly the prospective adoptive parents; matching the child with a suitable

family; imposing additional safeguards where necessary to meet local conditions;

providing professional services.3%

This approach, which would permit the child’s best interests standard to supersede national

policy, is another form of regulation that would benefit rather than curb fertility tourism. 3

Applying the child’s best interests standard would implement safeguards to protect intended

parents from citizenship and parentage issues.®®’ Mortazavi argues that “deferring to the child’s-
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best-interest standard may necessitate countries being flexible when granting citizenship, issuing
exit permits, or awarding custody based on the best outcome for the child, not the nation.”3%® The
resolution of these prevalent issues would promote fertility tourism by offering protections to
intended foreign parents in the realm of legal parentage and immigration.3%
D. A COMPREHENSIVE APPROACH

What distinguishes Mortazavi’s approach from that of other scholars and practitioners is that
it also advocates for a comprehensive solution that addresses the negative consequences of strict
regulation, such as the one identified in this Note. Mortazavi calls for legalized commercial
surrogacy to be accompanied by several requirements: the assurance of legal parentage and
citizenship of children born through surrogacy, the prioritization of surrogates’ health and well-
being, and the shielding of intended parents from discrimination based on their marital status
and/or sexual orientation.®

Mortazavi suggests a step-by-step approach to achieve this goal.*®? First, individual state
legislatures, national governments, and international instruments such as the Hague Convention
must enact laws directing potential intended parents to establish that they are fit parents.*®> Once
they are deemed fit and receive authorization, the intended parents’ home countries should allow
them to apply to nations where commercial surrogacy is legal.*®® These nations must recognize the
intended parents’ establishment of legal parentage, place funds in legally monitored accounts, and

screen surrogates and match them with intended parents based on not only “their similar views on
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termination and selective reduction, but also for their financial stability and their thoughtful
motivations for moving forward with a surrogacy journey.”*%

Some of these countries that legalize surrogacy already follow certain regulatory practices
proposed by Mortazavi. For example, Russian legislation delineates surrogacy procedures
followed by IVF clinics.*® Russian physicians are only permitted to transfer up to three embryos
during each embryo transfer.%® This limitation is in stark contrast with India’s laws, where clinics
are largely unregulated and impose no limit on the number of embryos implanted in a surrogate at
a time.**” Russian law also explicitly permits a surrogate to “get remuneration for her services and
be compensated for the actual expenses as well.”*%® Although no regulatory body exists in Russia
to provide permission to enter into a gestational surrogacy arrangement, Russian law imposes
certain requirements.*® For example, intended parents must indicate a medical need for surrogacy,
such as “repeatedly failed IVF attempts when high quality embryos were repeatedly obtained and
their transfer was not followed by their pregnancy.” #° The surrogate is also prohibited from
having any relation to the intended parents.*!

However, Mortazavi’s proposed recommendations are not without flaws. The creation of

international surrogacy legislation is problematic because it may breach other nations’ sovereignty

in establishing their own public policy. **? Additionally, some countries may not wish to
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compromise a portion of their sovereignty to enter into a treaty.*'®* Enforcement issues may arise
in dualist nations such as the United States, where international law is separate from domestic
law.*** In order to transpose a treaty into domestic law, the United States will need to enact federal
legislation.**> Not only will this be a lengthy process; it may also create federalism issues because
family law is typically “within the purview of the state.”*!® Nonetheless, certain treaties such as
the Convention on the Rights of the Child have been signed and ratified by almost all countries.*!’
This indicates that states may be willing to forego part of their sovereignty to achieve a common
objective.

While Mortazavi’s approach contains potential difficulties, no perfect solution exists to resolve
the issues that arise in international commercial surrogacy.*!® Nations must comprehensively
address the ethical and legal aspects of surrogacy on a global level, and any solution should
implement the ideas that Mortazavi advances.

V. CONCLUSION
Stringent regulation in countries that permit commercial surrogacy proliferates travel to
unregulated countries that lack protective safeguards. As these nations adopt stricter surrogacy
laws, intended parents flock to countries without a framework to protect the rights of parties
involved in a surrogacy arrangement. To prevent this phenomenon, countries that permit and

regulate commercial surrogacy must take a step further to offer legal protections to each party.

413 Michael Mansell, A Treaty as a Final Settlement?, speech delivered at Murdoch University Treaty -- Advancing
Reconciliation Conference, Perth, (June 217, 2002) <www.treaty.murdoch.edu.au/
Conference%20Papers/Michael%20Mansell.htm> (August 16, 2004). (“the nature of a treaty involves compromise.”).
414 |d

415 Martin Rogoff, Application of Treaties and the Decisions of International Tribunal in the United States and
France: Reflections on Recent Practice, 58 ME. L. REv. 405, 448 (2006). (“The [international] agreement must be
properly incorporated into the domestic legal order before a domestic court can apply it.”).

416 Mortazavi, supra note 10, at 2257.

417 Convention on the Rights of the Child, Nov. 20, 1989, 1577 U.N.T.S. 3.

418 Cherry, supra note 9, at 259.
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They must recognize the legal parentage and citizenship of children born through surrogacy,
establish a regulatory framework that safeguards the rights of surrogate mothers, and protect

intended parents from discrimination based on their marital status and/or sexual orientation.





