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Characters are not "information" in and of themselves (unlike the 
Dalk:on Shield in Zauderer).253 Children are attracted to perceptually salient 
features of product packaging that are not relevant to the actual product 
marketed.254 Thus, only after time are children able to match product 
spokescharacters to the product without seeing an advertisement for the ac­
tual product. Further, it is likely that young children cannot distinguish be­
tween characters they saw in cartoon programs from those in cartoon 
commercials when faced with the same characters on product packaging in 
the retail environment.255 

2. Refuting Industry Responses 

Industry would attempt to support the position that the use of charac­
ters should be protected as commercial speech and thus any restriction on 
their use must pass full Central Hudson scrutiny. Industry could make sev­
eral arguments to advance this position: that the characters are intended for 
a general audience, are used to propose a commercial transaction to a child, 
are used to communicate with adults that the products are intended for chil­
dren, or are used to appeal to adults' nostalgia of their childhood. Each ar­
gument will be addressed in turn. 

First, not all characters can reasonably be said to appeal to a general 
audience. A licensed character such as Dora the Explorer, who is on Nick 
Jr. which is explicitly directed at young pre-school aged children,256 is like­
ly intended to attract very young children to products bearing her likeness. 
In contrast, a character from the movie Avatar may not similarly qualify for 
restriction because that movie was PG-13 and thus intended for teens and 
adults. In order to prevent such an industry challenge, the government 
would want to tailor its restriction to reach the characters directed at youth. 
The government could use the FTC's definitions to this end. 

Second, the government could argue that even if industry is attempting 
to propose a commercial transaction with children, it is a deceptive method 
since children inherently do not understand that the characters are used to 

253. See Sorrell, 131 S. Ct. at 2671 ("'The defect in Vermont's law is made clear by the 
fact that many listeners find detailing instructive. Indeed the record demonstrates that some 
Vermont doctors view targeted detailing based on prescriber-identifYing information as 'very 
helpful' because it allows detailers to shape their messages to each doctor's practice."). 

254. John, supra note 1. 
255. Media Bureau Action: Comment Dates Established for Campaign for a Commer­

cial-Free Childhood Petition for a Declaratory Ruling That a Program To Be Aired by Nick­
toons Violates the Children's Television Act and the FCC's Rules and Policies, 25 FCC Red 
13226 (2010) (Concerns over this reverse situation bave been expressed to the FCC in a 
petition to consider whether the makers of Sketchers shoes can have a cartoon with the com­
pany's spokescbaracter, Zevo-3 as the main character); see also PetitiOJ1 for Declaratory 
Ruling filed by Campaign for Commercial-Free Childhood (Sept. 13, 201 0), 
http://www.commercialexploitation.orglpdf7skecbersfccpetition.pdf. 

256. See generally DoRA 1HB EXPLORER, http://www.nickjr.com/dora-the-explorer/. 
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manipulate their food-related requests, enjoyment, and behaviors.257 In the 
studies discussed above in Section III, the presence of a familiar character 
became unduly influential and manipulated the children's beliefs and be­
haviors with respect to the promoted food product. In addition, every time 
a child sees the character in a movie or television show, it is essentially an 
advertisement for the food product bearing the same character.258 This 
takes unfair advantage of the trust which children place on the character.259 

The food product becomes an extension of the cartoon experience and thus 
the concern exists when a beloved character is smiling at children from the 
packaging of unhealthy food. Recall Barbie Cereal, a product that "'ex­
tends the fantasy:"' the "doll on the-box and the shapes of the cereal carry 
on the dream world of Barbie. Little girls who 'play Barbie' can pretend 
they're sitting down to have breakfast with her."260 The entire purpose of 
placing a character on the package is to extend the cartoon experience into 
the commercial realm.261 Characters on product packaging are not akin to 
the Daikon Shield illustration in Zaudere?62 or words (like price or alcohol 
content) in Virginia Pharmaci63 and Rubin v. Coors Brewing Co.264 Some 
children do not even know they are not real when seen on television. 

Third, industry could use words on the package to communicate with 
adults that the products are intended for children. Industry could also ad­
vertise this fact via other media targeted to adults. Characters themselves 
are not informational to adults or children. 

Fourth, the argument that spokescharacters appeal to adults' nostalgia 

257. Roberto et al., supra note 124. 
258. Campbell, supra note 253 (quoting SUSAN LINN, CONSUMING 

KIDs: THE HOSTILE TAKEOVER OF CHILD-HOOD 97 (2004)). 
259. See In the Matter of Policies and Rules Concerning Children's Television Pro­

gramming, 6 FCC Red. 5093 (1991) (''Host-selling prohibits the use of program talent or 
other identifiable program characteristics to deliver commercials. It is a special application 
of our more general policy requiring separation of program and commercial material in order 
to help children distinguish between the two. Host-selling also takes unfair advantage of the 
trust which children place in program characters. This policy would prohibit, for example, 
use of a cartoon character depicted in a children's program to sell a product in a commercial 
aired in close proximity to the program. It would not, however, as TRAC suggests, prevent 
an unrelated program host from selling products that are not associated with a preceding or 
subsequent children's program."). 

260. Miller, supra note 6. 
261. See, e.g., Richard Mizerski, The Relationship Between Cartoon Trade Character 

Recognition and Attitude Toward Product Category in Young Children, 59 J. MARKETING 58 
( 1995) (company spokescharacters have been shown to increase recognition and liking of the 
associated product by children); see a/so ADRIANA BARBARO & JEREMY EARP, CONSUMING 
KIDs: THE COMMERCIALIZATION OF CHILDHOOD (Media Education Foundation 2008). 

262. Zauderer v. Office of Disciplinary Counsel of the Sup. Ct. of Ohio, 471 U.S. 626, 
648 (1985) (the government failed to present evidence of harm, ''potential abuses," and that 
the illustrations at issue were "likely to deceive, mislead, or confuse" adult consumers). 

263. Va. State Bd. of Pharmacy v. Va. Citizens Consumer Council, Inc., 425 U.S. 748 
(1976). 

264. Rubin v. Coors Brewing Co., 514 U.S. 476,481 (1995); see also Bad Frog Brew­
ery, Inc. v. N.Y. State Liquor Auth., 134 F.3d 87,96-97 (2d Cir. 1998). 
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for their youth is a circular argument because it starts out targeting children 
in order to appeal to nostalgia for childhood. Restricting the use of these 
spokescharacters on packaging would not interfere with companies' ability 
to market the product to adults via other media directed at the adult popula­
tion. 

Finally, note that the CFBAI does to apply to any company spokes­
characters on packaging, and only two companies marginally restrict the 
use of licensed characters on their packaging. The companies are likely 
aware that these characters are influential and effective in attracting chil­
dren to their products, mostly of very poor nutritional value.265 

Since nothing like this has been litigated under prong one of Central 
Hudson, it is unclear how a court would rule on such an argument. The 
government has a good argument that such practices are inherently mislead­
ing or proven to be misleading through the evidence presented and not pro­
tected by the First Amendment. Otherwise, a court would subject the 
restriction to the full Central Hudson test. 

3. Character Restrictions Should Pass the Central Hudson Test 

Assuming a court did not find that the use of characters to be decep­
tive and misleading on child targeted products, it would analyze any re­
strictions under the remaining prongs of the Central Hudson test. The case 
law provides limited insight into how a court would rule on such a re­
striction; however, the government has a strong argument that a regulation 
restricting the use of characters based on the nutritional quality of the food 
should survive review under Central Hudson scrutiny under the rationale 
regarding regulation of the attorney advertising and similar cases. 266 

Most licensed characters and spokescharacters are placed on food 
products of poor nutritional quality. The goal would be to limit the use of 
spokescharacters and licensed characters to be present only on actually 
healthy foods, such as fresh or frozen vegetables, to prevent the exploitation 
of children and overreaching by commercial actors. 

Assuming a court found the characters are protected commercial 
speech under prong one, the court would analyze the restriction under the 
remaining prongs of the Central Hudson test. In the context of government 
restrictions on food promotion to children, the government should frame its 
interests in terms of protecting public health, protecting children from 
commercial exploitation and overreaching by commercial actors, and ad-

265. See, e.g., JENNIFER L. HARRIS ET AL., YALE RUDD CENTER FOR FOOD POLTCY & 
OBESITY, CEREAL F.A.C.T.S.: EVALUATING THE NUTRITION QUALITY AND MARKETING OF 
CHILDREN'S CEREALS, REPoRT SUMMARY. available at 
http:/ /www.cerealfacts.org/media/Cereal _FACTS_ Report_ Summary.pdf 

266. This could be limited to product packaging (and enforced by the FDA) or expand­
ed to include commercials (and simultaneously enforced by the FTC). 
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dressing manipulated nutrition-related beliefs and behaviors of children. 
Because prong three of Central Hudson requires the state to show "not 
merely that its regulation will advance its interest, but also that it will do so 
'to a material degree,".267 a court may not sustain a oommercial speech reg­
ulation '"if it provides only ineffective or remote support for the govern­
ment's purpose.".268 These goals are actually attainable and supported by 
the evidence. 

Under prong two, the government has a substantial interest in protect­
ing ·public health, protecting children from commercial exploitation and 
overreaching by commercial actors, and addressing the manipulation of 
children's nutrition-related beliefs and behaviors. Courts recognize the 
government has a substantial interest in promoting and protecting the public 
health, safety and welfare.269 The FDA has at its core mission to protect 
public health.270 

The government also has an interest in protecting children from over­
reaching by companies seekin~ to make a profit off of them through manip­
ulative commercial practices. 71 In Board of Trustees v. Fox, the Court 
accepted as one of four government interests the . interest in "preventing 
commercial exploitation of [college] students.'.272 Preventing the commer­
cial exploitation of young children is likely more important than for college 
students. This is part and parcel to the government's interest in rectifying 
the manipulated nutrition-related beliefs and behaviors of children. This 
argument is not about addi:essing simple persuasive advertising,273 but ra-

267. 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 505 (1996) (quoting Edenfield 
v. Fane, 507 U.S. 761,771 (1980)). 

268. Id (quoting Central Hudson Gas & Elec. Corp. v. Public Serv. Comm'n of N.Y., 
447 u.s. 557, 564 (1980)). . 

269. See, e,g., Rubin v. Coors Brewing Co., 514 U.S. 476, 485 (1995) (finding the 
Government has a significant interest in protecting the health, safety, and wel~e of its citi­
zens). See also Fla. Bar v. Went For It, Inc., 515 U.S. 618, 625 (1995) ("'States have a com­
pelling interest in the practice of professions within their boundaries, and ... as part of their 
power to protect the public health, safety, and other valid interests they have broad power to 
establish standards for licensing practitioners and regulating the practice of professions."') 
(quoting Goldfarb v. Va. State Bar, 421 U.S. 773, 792 (1975)). See also Sorrell v. IMS 
Health Inc., 131 S. Ct. 2653, 2681 (2011) (Breyer, J., dissenting) (''The protection of public 
health falls within the traditional scope of a State's police powers.''). 

270. FDA Fundamentals, U.S. FooD & DRUG ADMINISTRATION (2011), 
http:/ /www.fda.gov/ AboutFDA!fransparency!Basicslucml9269S.b.tm ("FDA is responsible 
for protecting the public health by assuring the safety, effectiveness, and security of human 
and veterinary drugs, vaccines.and other biological products, medical devices, our nation's 
food supply, cosmetics, dietary supplements, and products that give off radiation.''). 

271. Bd. ofTr. of the State Univ. ofN.Y. v. Fox, 492 U.S. 469 (1989). 
272. /d. at 475. 
273. Cj Sorrell. 131 S. Ct at 2671 ("[1]he State defends the law by insisting that 

'pharmaceutical marketing has a· strong influence on doctors• prescribing practices.' Brief 
for Petitioners 49-50. This reasoning is incompatible with the First Amendment In an at­
tempt to reverse a disfavored trend in public opinion, a State could not ban campaigning with 
slogans, picketing with signs, or marching during the daytime. Likewise the State may not 
seek to remove a popular but disfavored product from the marketplace by prohibiting truth-
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ther rectifying the use of characters to manipulate children to believe the 
products taste exceptional or to induce children to nag their parents for the­
se unhealthy food products. 274 Characters are not a form of commercial 
information the First Amendment has traditionally been interpreted to pro­
tect.275 

Under prong three,-the government would need to show the restriction 
directly advances the interests proffered under prong two.276 The govern­
ment would present the evidence reviewed above showing that characters 
influence children's beliefs and behaviors with respect to the food subject to 
such promotions. 277 The evidence reveals that children prefer the taste and 
choose the identical product with licensed characters. Further, such charac­
ters are currently on mostly unhealthy food products. This might be con­
sidered "hard sell" tactics inappropriate for children.278 

In an attorney advertising case decided prior to Central Hudson, the 
Court upheld a state ban on in-person direct solicitation of an attorney to 
accident victims, based on the potential for overreaching, invasion of priva­
cy, and undue influence.279 ln a 2007 case, Tennessee Secondary School 
Athletic Ass'n. v. Brentwood Academy, a coach violated the school's 
agreement as part of an athletic association not to recruit "impressionable 
middle school athletes" by sending a letter about getting involved in foot­
ball early and the plurality found the association's sanctioning of the school 
did not violate the First Am.endment.280 Although the plurality opinion did 
not rely on Ohralik, four justices referenced · Ohralik to analyze First 
Amendment issues pertinent to a contractual agreement.281 The plurality 

ful, nomnisleading advertisements that contain impressive endorsements or catchy jingles. 
That the State finds expression too persuasive does not permit it to quiet the speech or to 
burden its messengers.''). 

274. In the core speech realm, the Court recognized (but did not value) the govern­
ment's interest in "helping concerned parents control their children." Brown v. Entm't 
Merchs. Ass'n, 131 S. Ct. 2729, 2741 (2011). In the commercial context, the government 
would be seeking to address in order to assist parents in their role as "nutritional gatekeep­
ers" for the family. Bellotti v. Baird, 443 U.S. 622,634 (1979) (recognizing ''the importance 
of the parental role in child rearing"). It is unclear whether this argument is still viable since 
Brown. 

275. See Sorrell, 131 S. Ct. at 2671 ("Th.e defect in Vermont's law is made.clearby the 
fact that many listeners find detailing instructive. Indeed the record demonstrates that some 
Vermont doctors view targeted detailing based on prescriber-identifying information as 'very 
helpful' because it allows detailers to shape their messages to each doctor's practice."). 

276. Cent. Hudson Gas & Electric Corp. v. Pub. Serv. Comm'n ofN.Y., 447 U.S. 557, 
564(1980). 

277. Roberto et al., supra note 124, at 88-93. 
278. See, e.g., Tenn. Secondary Sch. Athletic Ass'n v. Brentwood Acad., 551 U.S. 291, 

300 (2007). 
279. Ohralik v. Ohio State Bar Ass'n., 436 U.S. 447 (1978). But see Edenfield v. Fane, 

507 U.S. 761 (1993) (declining to extend Ohralik outside the attorney advertising context to 
accountants). 

280. Tenn. Secondary Sch. Athletic Ass'n v. Brentwood Acad., 551 U.S. 291, 296 
(2007). 

281. Jd. at 299 (Stevens, J.,joined by Souter, Ginsburg, Breyer, JJ.); 
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still found that: 

We need no empirical data to credit TSSAA's com­
mon sense conclusion that hard-sell tactics directed at 
middle school students could lead to exploitation, dis­
tort competition between high school teams, and fos­
ter an environment in which athletics are prized more 
highly than academics.282 

[Vol. 9:1 

The "hard-sell tactics" that created a concern for exploitation were only the 
letters addressed to the middle school students. 

In Lorillard Tobacco Co. v. Reilly, the Court agreed that product ad­
vertising stimulates demand for products and that suppressing advertising 
may have the opposite effect?83 In that case, the government successfully 
presented evidence to pass prong three by submitting reports by govern­
ment agencies and the 10M that established that limiting youth exposure to 
advertising would decrease underage use of tobacco products. 284 The same 
type of evidence is available in the food context: the 10M report and pub­
lished studies from reputable institutions and universities. The government 
should similarly be able to pass prong three here. 

Under prong four, the government can show that the a nutritionally­
based restriction on child-targeted characters that exclude adult-only prod­
ucts is not more extensive than necessary to serve the government's interest 
in public health and protecting children from manipulation and commercial 
exploitation.285 First, the use of nutrition and adult-only standards indicates 
proper tailoring, as does using the FTC definition of targeting youth to de­
termine which foods should be subject to restriction. The regulation like­
wise directly addresses the harm the government seeks to rectify, without 
restricting speech to adults.286 By tailoring the restriction to child-oriented 
food, this regulation would not reduce commercial speech intended for or 
used by adults to make purchase decisions. Restricting characters would 
not be restricting any particular commercial message or commercial speech 
intended for adults. Manufacturers can use words on packaging to indicate 
that food it intended for children or communicate other infoqnation to adult 
consumers. 

When the Court has strikes down a commercial speech restriction un-

282. /d at 300 (emphasis added). 
283. Lorillard Tobacco Co. v. Reilly, 530 U.S. 525, 557 (2001). 
284. Id. at 561. 
285. Cent. Hudson Gas & Electric Corp., 447 U.S. at 564. 
286. See, e.g., Bad Frog Brewery v. N.Y. State Liquor Auth., 134 F.3d 87, 92 (2d Cir. 

1998) (The court reminded the parties that other characters have been used to market beer, 
including the Budweiser Frogs, Spuds Mackenzie and the Bud-Ice Penguins and rejected the 
advertising restrictions.). 
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der prong four, it often points to regulations of conduct that it deemed via­
ble alternatives to regulating speech that the government should have con­
sidered. In this context, the Court has pointed to specific regulations of 
conduct available to government seeking to protect the public from harmful 
products, including directly banning the product/87 limiting per capita pur­
chases,288 prohibiting the purchase by minors/89 and implementing specific 
restrictions on sale such as requiring harmful products to be placed in spe­
cific areas.290 

Absent a politically and logistically impossible federal law banning 
the sale of all unhealthy food and beverages, alternative forms of regulation 
would not achieve the governments' interests under prong four. For exam­
ple, taxation291 of food products packaged with characters would not 
achieve the governments' interests because manufacturers would likely pass 
on the cost to consumers and thus the products that induce children to have 
unhealthy nutrition related beliefs and behaviors would simply be more ex­
pensive, increasing the difficulty parents already face while being nagged 
for those products. 

Education campaigns directed at adults may help parents to under­
stand that the products are unhealthy, but this again would not diminish the 
impact on children who do not understand such messages. Similarly, media 
literacy campaigns have not shown to be effective to coUiiteract food adver­
tising effects for children.292 Consider that children ages two to three years 
can recognize familiar packages in the stores and familiar spokescharacters 
on food products; by the time they enter the first grade children are familiar 
with roughly 200 brands,293 and their food preferences are well established 
at this point.294 Practically, the government would not have jurisdiction to 
intervene until children enter public elementary school, which is well after 
their food preferences are established. Only older children have the capaci­
ty to understand media literacy education because children under eight 
years of age cannot comprehend persuasive intent,295 and even for those 
who can, this has not been proven effective at moderating the influence of 

287. 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 524 (1996) (Thomas, J., con­
curring in part and concurring in judgment). 

288. I d. at 507. 
289. Lorillard Tobacco Co., 533 U.S. at 586 (Thomas, J., concurring in part and con-

curring in the judgment). 
290. Id. at 569-70. 
291. 44 Liquonnart, Inc., 517 U.S. at 507. 
292. Jennifer L. Harris & John A. Bargh, The Relationship between Television Viewing 

and Unhealthy Eating: Implications for Children and Media Interventions, in HEALTH 
CoMMUN. 660, 660....73 (2009). 

293. COMMfiTEE ON FOOD MAR.KETrNG AND THE DIETS OF CHILDREN AND YOUTH, 
THREAT OR OPPORTUNITY? 1 03 (J. Michael McGinnis, et al. eds., 2006). 

294. Harris & Bargh, supra note 295. 
295. CoMMmEE ON FOOD MAR.KETrNG AND THE DIETS OF CHILDREN AND YOUTH, supra 

note 299, at 327. 
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ad exposure on product preference~ 296 Thus, training in the use of powers of 
discernment requires that youth have reached a certain developmental stage, 
which only occurs after their food related beliefs and behaviors are estab­
lished.297 

·Importantly, increased nutrition knowledge by children has not led to 
changes in dietary behavior except to result in lower perceived taste for 
those foods.298 In fact in one study of children ages five to eleven, exposure 
to a video that explained the purpose of advertising resulted in an increase 
in the children's preferences for the advertised products?99 Even if media 
literacy actually worked, the government could not afford to match the $1.6 
billion spent by industry to market food to children.300 

According to the analysis above, the FDA has a strong argument that a 
restriction on the use of characters on unhealthy food and beverage products 
should withstand scrutiny under the Central Hudson test. In this context, 
the Court has upheld a federal agency's ability to restrict indecent language 
on broadcast media and called sports recruitment letters to middle school 
"hard sell" tactic. Cartoon characters on product packaging may seem be­
nevolent, but the resulting poor nutrition related beliefs and behaviors is 
arguably much more harmful to children than these cases indicate, and par­
ents cannot shield children from them when shopping in the supermarket. 
This restriction is a potentially viable option to address the negative impact 
the current retail food environment has on children. 

C. Other Package Restrictions 

As indicated in the review of research above, manufacturers use other 
techniques to market unhealthy food products to children, but there is not 
the same amount of research on efficacy of these methods as the use of 
characters. There is no case on point but a recent case in the tobacco con­
text will likely inform future action in this area. The federal government 
restricted the use of color on tobacco labeling and advertising, including 
depictions of the package in the advertisement but not the packages them­
selves, based on the theory that color is used to attract children. 301 The to­
bacco· industry challenged the regulations and the district court found that 

296. Ariel Chernin, The relationship between children's knowledge of persuasive in­
tent and persuasion: The case of televised food marketing, (Jan. I, 2007) (dissertation, Univ. 
ofPa. ), available at http://repository.upenn.edu/dissertations/ AAI32920 15/. 

297. COMMTITEE ON FOOD MARKETING AND THE DIETS OF CHILDREN AND YOUTH, supra 
note 298, at 327. 

298. Harris & Bargh, supra note 298. 
299. Chernin, supra note 299. 
300. BROWNELL & HOROEN, supra note 115, at 106. 
301. Family Smoking Prevention and Tobacco Control Act of2009, Pub. L. No. 111-

31, 123 Stat. 1776 (2009). . 
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the ban on the use of color was overbroad and unconstitutional. 302 The 
Sixth Circuit affirmed this finding, explaining that the government cannot 
institute a "sweeping ban" on color, but rather must identify and target "on­
ly the speech necessary to effect its purposes. "303 It is noteworthy that the 
Sixth Circuit identified as valid the tobacco companies' interests in "simply 
showing the package" in their advertising in order to "reinforce consumer 
preference," let customers "know their preferred brand" 304 is sold at a par­
ticular retailer, and grab consumer attention "in a crowded marketplace." 305 

Lastly, addressing the practice of using premiums for unhealthy food 
is one additional practice that might be accessible to the FDA. This would 
not be an alternative to regulating the use of characters, but rather a poten­
tial regulation of conduct. The FDA could restrict the ability of manufac­
turers to include premiums with foods not meeting strong nutritional 
guidelines. This would only address one part of the problem with unhealthy 
food targeted to children (and in essence only for one type of product be­
cause over 90% of the premiums were used for cereal promotion). This 
regulation could perhaps be part and parcel of a restriction on the use of 
characters on products. Federal courts that have analyzed restrictions on the 
use of premiums in tobacco products have found that they survive Central 
Hudson review or have found them to be valid regulations of conduct.306 In 

302. Commonwealth Tobacco v. United States, 678 F. Supp. 2d 512 (W.D. Ky. 2010). 
303. Discount Tobacco City & Lottery v. United States, Nos. 10-5234 & 5235, 2012 

LEXIS 5614, at *89 (6th Cir. Mar. 19, 2012). 
304. The Supreme Court held that a trade name constitutes commercial speech in 

Friedman v. Rogers; and lower courts have found other trade, brand and corporate names to 
be commercial speech.in subsequent cases. Friedman v. Rogers, 440 U.S. 1, 11 (1979); 
Piazza's Seafood World, LLC v. Odom, No. 3:02CV458(MRK), 2004 U.S. Dist. LEXIS 
25991, at *7 (E.D. La. Dec. 23, 2004) ("The parties agree that a trade name constitutes 
commercial speech, and that regulations on commercial speech are subject to the four-part 
test articulated by the Supreme Court in Central Hudson Gas v. Public Service Commission, 
447 U.S. 557, 65 L. Ed. 2d 341, 100 S. Ct. 2343 (1980)); Kalman v. Cortes, 723 F. Supp. 2d 
766, at 792-95 (E.D. Pa. 2010). Trademarks are considered to ''play a significant role in our 
public discourse" as is other types of commercial speech. Alex Kozinski (Ninth Circuit 
Judge), Trademarks Unplugged, 68 NYU L. REv. 960, 972-973 {1993). Accordingly, re­
strictions on their use have been analyzed under the Central Hudson test. Piazza 's Seqfood 
World, LLC v. Odom, No. 04-690, 2004 U.S. Dist. LEXIS 25991, at *7 (E.D. La. Dec. 23, 
2004); see also Bad Frog Brewery v. N.Y. State Liquor Auth., 134 F.3d 87, 96-97 (1998) 
("Bad Frog's label attempts to function, like a trademark, to identify the source of the prod­
uct."). The Supreme Court also held that color alone can meet the standard for trademark 
protection. Qualitex Co. v. Jacobson Products Co., 514 U.S. 159, 166 (1995) (green-gold 
dry cleaning press pads); see also Capri Sun Inc. v. Beverage Pouch Systems Inc., No. 97 C 
1961, 2000 U.S. Dist. LEXIS 10966, at *2, *14 n.3 (N.D. Ill. July 24, 2000) (blue pouch 
packaging); Hershey Foods Corp. v. Mars, Inc., 998 F. Supp. 500, 507 (M.D. Pa. 1998) (or­
ange trade dress). 

305. Discount Tobacco City & Lottery v. United States, Nos. 10-5234 & 5235, 2012 
LEXIS 5614, at *88 (6th Cir. Mar. 19, 2012). 

306. Commonwealth Tobacco, 678 F. Supp. 2d at 538-539 (finding companies do not 
"have any First Amendment interest in rewarding purchasers of tobacco products with 'priz­
es, such as MP3 players, digital cameras, and prepaid gift cards"'); but see Discount Tobac­
co City & Lottery, Inc. v. United States, Nos. 10-5234 & 5235,2012 LEXIS 5614, at *73-74 
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the area of food, there is research indicating that premium offers induce 
purchase requests by children. There is a good argument that a restriction 
on the use of premiums should be analyzed as a regulation of conduct, dis­
cussed further below. 307 

VI. REGULATION OF IN-STORE PROMOTIONS AND PLACEMENT 

Local retail establishments are subject to the jurisdiction of state and 
local (hereinafter state) governments. State governments may seek to regu­
late the techniques directed at children in the food retail environment, in­
cluding on and off shelf displays, ads, and promotions.308 If the government 
were to address in-store techniques, there are two ways it could address 
them. The government could attempt to restrict in-store advertisements or 
it could regulate the location of products, in-store displays, and promotions. 
There is little case law on restricting in-store advertisements and the latter 
regulations of conduct provide an alternative to regulating speech. 309 

A. In-Store Advertising Restrictions 

In terms of framing an in-store advertising restriction, the government 
would need to consider appropriate and inappropriate locations. The FTC's 
definition of in-store advertising and promotions accounted for the height of 
the advertising display or promotion to verifY whether it was intended to 
reach youth.310 The primary case relevant to restrictions on in-store adver­
tising directed at children was based on industry challenges to a restriction 
determined by the height of the advertisement. In Lorillard Tobacco Co. v. 
Reilly, Massachusetts sought to prohibit the advertisement of tobacco prod­
ucts from being placed lower than five feet from the floor of any retail es­
tablishment located within 1000 feet of a school or playground.311 The 
Court considered this restriction an attempt to "regulate directly the com­
municative impact of indoor advertising" and found that it failed prongs 

(6th Cir. March 19, 2012) (finding this provision is subject to and survives Central Hudson 
scrutiny). 
But see, Jones v. Vilsack, 272 F.3d 1030, 1035-1036 (8th Cir. 2001) (describing a state law 
banning the provision of "free articles, products, commodities, gifts, or concessions in any 
exchange for the purchase of cigarettes or tobacco products" as a restriction on "activities" 
or "conduct" but fmding the provision preempted by the Federal Cigarette Labeling and 
Advertising Act which bars states from regulating the "advertising or promotion of any ciga­
rettes"). 

307. Atkin, supra note 93, at 41. 
308. GMA SALES COMM. & Booz & Co., SHOPPER MARKETING 4.0: BUILDING 

SCALABLE PLAYBOOKS THAT DRivE RESULTS 5 (Nov. 9, 2010), 
http:/ /www.gmaonline.org/downloadslresearch-and-reports/Shopper _Marketing_ 4.0.pdf. 

309. Thompson v. W. States Med. Ctr., 535 U.S. 357, 373 (2002). 
310. MARKETING FOOD TO CHILDREN AND ADoLESCENTS: APPENDICES, supra note 14, at 

B-7, B-18, B-32, C-7. 
311. Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 566 (2001) (quoting 940 MAss. 

CODE REGS. §§ 21.04(5)(b), 22.06(5)(b) (2000)). 
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three and four of the Central Hudson test.312 The Court did not explicitly 
analyze the restriction according to each prong of the test but found that the 
five foot rule did ''not seem to advance" the goal of preventing minors from 
using tobacco products because "[ n ]ot all children are less than 5 feet tall, 
and those who are ... [certainly have the ability to] look up and take in 
their surroundings."313 The Court's rationale is broadly stated and focuses 
on lack of efficacy of the speech restriction. 

Since Lorillard addressed in-store advertisements for products chil­
dren are not legally allowed to purchase, the Court's rationale, while broad­
ly stated, may not directly apply to targeted marketing of unhealthy 
products to children. If the government had attempted to ban the adver­
tisement of products purchasable by adults and children, such as candy be­
low five feet, industry would argue that the rationale would equally 
apply.314 But there are substantial differences. Although as a product, to­
bacco is generally considered a greater threat to public health than un­
healthy food, tobacco ads are presumably directed at adults. In-store food 

312. ld. at 566-67 (Interestingly, in Lorillard, the Supreme Court compared the tobac­
co ads to displays of candy: "Massachusetts may wish to target tobacco advertisements and 
displays that entice children, much like floor-level candy displays in a convenience store, but 
the blanket height restriction does not constitute a reasonable fit with that goal." The prob­
lem with the Court's analogy is that floor level candy displays are not advertising in and of 
themselves. Rather, they are a sales mechanism. Regulations of sales practices within retail 
establishments are not analyzed under Central Hudson, as indicated later in the Lorillard 
opinion and discussed below. But perhaps the thrust of the statement was to note is that the 
Court was referring to the enticement of the candy display and compared it to the enticement 
of tobacco advertising. The real issue is that even if we know that the a colorful sign three 
feet from the floor advertising candy appeals to children more than adults, candy is an item 
that adults purchase and consume and for which adults have a First Amendment right to 
receive marketing messages. The issue changes, however, when analyzing a restriction on 
the location of the candy display itself or a restriction on the use of specific marketing tech­
niques on the display such as the use of a licensed character geared towards young consum­
ers.). 

313. Lorillard Tobacco Co., 533 U.S. at 566. 
314. See id. at 588-89 (Thomas, J., concurring in part and concurring in the judgment). 

(Justice Thomas compared tobacco with fast food and explained that fast food companies 
overtly target children with their advertising, there is evidence that they have been successful 
in changing children's eating behavior, and this is a problem due to both childhood obesity 
and the fact that eating preferences formed in childhood persist into adulthood. However, he 
would find that restrictions on fast food advertising to children should similarly fail First 
Amendment scrutiny. He found that tobacco companies "are no different from the purveyors 
of other harmful products, or the advocates of harmful ideas. When the State seeks to si­
lence them, they are all entitled to the protection of the First Amendment."); but see Brown 
v. Entm't Merchs. Ass'n, 131 S. Ct. 2729, 2752 (2011) (Thomas, J., dissenting) ("The histor­
ical evidence shows that the founding generation believed parents had absolute authority 
over their minor children and expected parents to use that authority to direct the proper de­
velopment of their children. It would be absurd to suggest that such a society understood 
'the freedom of speech' to include a right to speak to minors (or a corresponding right of 
minors to access speech) without going through the minors' parents. The founding genera­
tion would not have considered it an abridgment of 'the freedom of speech' to support paren­
tal authority by restricting speech that bypasses minors' parents."). 
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advertising often consists of characters targeted only to young children, set­
ting it apart from the tobacco ads. If the government attempted to ban such 
an advertisement, food retailers and manufacturers would likely argue that 
it interferes with their ability to communicate with adults (and children) and 
should fail under the rationale stated in Lorillard. 

The government can make the same arguments as under Section III, 
above in relation to product packaging about in-store advertisements di­
rected at children. State governments have an interest in protecting children 
from overreaching by commercial marketers who use "hard sell" tactics to 
induce the request and purchase of unhealthy products by children. The 
difference between this argument in relation to in-store advertising and 
packaging is that package promotions have been studied and proven suc­
cessful, while there is less research on in-store advertising. Increased re­
search on in-store advertising tactics would likely benefit state governments 
that wish to regulate this aspect of the retail environment. In addition, there 
is little case law on the topic of regulating in-store advertising beyond this 
section of the Lorillard opinion. 

While this area of research develops, state governments may alterna­
tively seek to regulate the location of products within the retail environ­
ment. The goal of such regulations would be to target conduct instead of 
speech. Regulations of conduct are not subject to Central Hudson analysis. 
Pure regulations of conduct are not subject to First Amendment scrutiny at 
all, and regulations of conduct with an expressive component are subject to 
a different intermediate test developed in the case of United States v. 
O'Brien. Although both are considered intermediate tests, O'Brien has 
proven easier to pass than Central Hudson because the First Amendment 
implications are diminished when the government regulates conduct instead 
of speech.315 

B. In-Store Regulations of Conduct 

In order to address the most problematic aspects of the retail environ­
ment directed at children, there are two regulations of conduct state gov­
ernments could implement. First, the government could regulate the 
location of products not meeting nutritional guidelines, and second, it could 
regulate the location of products bearing characters on the packaging and 
not meeting nutritional guidelines. 

1. Non-expressive and Expressive Conduct 

Government regulation of the sale of goods differs from the regulation 

315. Compare Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 569 (2001), with 44 Liq­
uormart, Inc. v. Rhode Island, 517 U.S. 484, 512 (1996). 
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of accurate information about those goods.316 A plurality of the Court has 
stated that: 

The text of the First Amendment makes clear that the 
Constitution presumes that attempts to regulate 
speech are more dangerous than attempts to regulate 
conduct .... As a result, the First Amendment directs 
that government may not suppress speech as easily as 
it may suppress conduct, and that speech restrictions 
cannot be treated as simply another means that the 
government may use to achieve its ends.317 

This has proven to be true in practice. 
The Court has confirmed that the regulation of conduct with no ex­

pressive component does not implicate the First Amendment.318 If it is nec­
essary to explain the meaning of the conduct with speech it would not be 
considered expressive.319 Pure conduct is not protected by the First 
Amendment, and lower courts have found that the basic sale of products 
does not constitute expressive activity.320 

However, the regulation of conduct with an expressive component 
subjects the restriction to First Amendment scrutiny under United States v. 
0 'Brien.321 A clear cut example of expressive conduct is burning a flag to 
protest war.322 

In Lorillard Tobacco Co. v. Reilly, the Supreme Court analyzed Mas­
sachusetts' regulation that banned self-service displays of tobacco and re­
quired that ''tobacco products be placed out of the reach of all consumers in 

316. 44 Liquonnart, Inc., 517U.S. at 512 (plurality opinion). 
317. Id. (plurality opinion). 
318. Sorrell v. IMS Health Inc., 131 S. Ct. 2653,2664 (2011) ("It is also true that the 

First Amendment does not prevent restrictions directed at commerce or conduct from impos­
ing incidental burdens on speech."); see also Arcara v. Cloud Books, Inc., 478 U.S. 697, 
706-707 (1986) ("[W]e have subjected such restrictions to scrutiny only where it was con­
duct with a significant expressive element that drew the legal remedy in the first place, as in 
O'Brien, or where a statute based on a nonexpressive activity has the inevitable effect of 
singling out those engaged in expressive activity, as in Minneapolis Star. This case involves 
neither situation, and we conclude the First Amendment is not implicated by the enforcement 
of a public health regulation of general application against the physical premises in which 
respondents happen to sell books."). 

319. See Rumsfeld v. Forum for Academic and Institutional Rights, Inc., 547 U.S. 47, 
66 (2006). 

320. See Philip Morris, USA, Inc. v. City & Cnty. of S.F., No. 08-17649, 345 Fed. 
Appx. 276, 2009 U.S. App. LEXIS 20142, 2009 WL 2873765, at *1 (9th Cir. Sept. 9, 2009) 
("Selling cigarettes isn't [protected activity] because it doesn't involve conduct with a 'sig­
nificant expressive element."') (quoting Arcara v. Cloud Books, Inc., 478 U.S. 697, 701-02, 
706 (1986)). 

321. Lorillard Tobacco Co. v. Reilly, 533 U.S. 525,569-70 (2001). 
322. Spence v. Washington, 418 U.S. 405 (1974). 
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a location accessible only to salespersons.'.J23 The purpose of the regulation 
was to minimize customer access without proper age verification to prevent 
minors from obtaining tobacco products. The Court found that this. was not 
a regulation of speech because "Massachusetts' sales practices provisions 
regulate conduct that may have a communicative component, but Massa­
chusetts seeks to regulate the placement of tobacco products for reasons 
unrelated to the communication of ideas."324 However, the Court 
"[a]ssum[ed] that petitioners have a cognizable speech interest in a particu­
lar means of displaying their products,'' and thus analyzed the restriction 
under the framework for restrictions on expressive conduct developed in 
United States v. O'Brien.325 The.Court found that the regulations withstood 
First Amendment scrutiny.326 It is unclear whether Massachusetts chal­
lenged the Court's assumption that the tobacco companies had a speech in­
terest in displaying their products, but it may be worth challenging this 
assumption in subsequent cases where the government attempts to regulate 
the location of products within retail establishments.327 Lorillard was the 
first time the Court explicitly applied the 0 'Brien test to commercial con­
duct. 

In the test developed in United States v. 0 'Brien, the Court laid out 
the inquiry to analyze government regulations that are unrelated to the sup­
pression of expression but incidentally impinge on speech interests. In this 
context, the Court held that it would find a government regulation is suffi­
ciently justified: 

if it is within the constitUtional power of the Govern­
ment; if it furthers an important or substantial gov­
ernmental interest; if the governmental interest is 
unrelated to the suppression of free expression; and if 
the incidental restriction on alleged First Amendment 
freedoms is no greater than is essential to the further-

323. Lorillard Tobacco Co., 533 U.S. at 567 (citing 940 Code of Mass. Regs. §§ 
21.04(2)(c)-{d), 22.06(2)(c)-{d) (2000)). 

324. ld. at 570 (internal citations omitted). 
325. Jd. at 569. 
326. I d. This was the first time since the advent of the Central Hudson test that the 

Court expressly applied a standard other than Central Hudson to commercial expression. In 
Hoffman Estates v. Flipside, the Court found the regulation of commercial conduct (i.e., 
product location within a store) constitutional. It simply remarked that the conduct fell out of 
the purview of Central Hudson, but did not cite O'Brien or the time, place, and manner test 
in its stead. See Hoffinan Estates v. Flipside, 455 U.S. 489, 496 {1982). 

327. Cf. Sorrell, 131 S. Ct at 2664 ("It is true that restrictions on protected expression 
are distinct from restrictions on economic activity or, more generally, on nonexpressive con­
duct It is also true that the First Amendment does not prevent restrictions directed at com­
merce or conduct from imposing incidental burdens on speech."). 
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ance of that interest. 328 

Part one of the 0 'Brien inquiry asks whether the enactment of the 
regulation is within the constitutional powers of the government entity. The 
ability of states and their political subdivisions to enact public health regu­
lations stems from the traditional police powers allocated to them. 329 This 
"police power" is recognized in case law dating back to the early 20th cen­
tury as conferring upon state and local governments the ability to enact laws 
to protect the public's health, safety, and welfare.330 A valid public health 
rationale will therefore generally pass part one of the 0 'Brien test and the 
Court has upheld this justification, explaining: "[t]he first factor of the 
0 'Brien test is whether the government regulation is within the constitu­
tional power of the government to enact. Here, [the city's] efforts to protect 
public health and safety are clearly within the city's police powers."331 

Part two of the 0 'Brien test seeks to ascertain whether the regulation 
furthers an important or substantial governmental interest. This part of the 
"inquiry concerns the fit between the asserted interests and the means cho­
sen to advance them."332 Under part two of the O'Brien test, the govern­
ment "may employ the means of its choosing" as long as the '"regulation 
promotes a substantial governmental interest that would be achieved less 
effectively absent the regulation.'m3 In this context, therefore, the Court 
has held that a government "must be allowed a reasonable opportunity to 
experiment with solutions to admittedly serious problems.''334 Even if a 
court doubts that the regulation will "greatly'' reduce the problem to be 
solved,'' 0 'Brien requires only that the regulation further the interest" iden­
tified by the govemment.335 It is thus left to the "responsible decisionmak­
er" to determine the "most appropriate method for promoting significant 
government interests."336 The Court's explanation of this second inquiry in 
O'Brien is what affords regulations of conduct more leeway than regula­
tions of speech because strong evidence is required to restrict speech, but 

328. United States v. O'Brien, 391 U.S. 367, 377 (1968). 
329. Lawrence 0. Gostin, Public Health Law: Power, Duty, Restraint 80-81 (2001). 
330. Sligh v. Kirkwood, 237 U.S. 52, 59 (1915); see also Hillsborough Cnty. v. Auto­

mated Mecl. Labs, Inc., 471 U.S. 707, 719 (1985) ("[T]he regulation of health and safety 
matters is primarily, and historically, a matter oflocal concern."). 

331. City of Erie v. Pap's A.M., 529 U.S. 277,296 (2000); see also Barnes v. Glen 
Theatre, Inc., 501 U.S. 560, 569 (1991) (The "traditional police power of the States is de­
fined as the authority to provide for the public health, safety, and morals, and we have up­
held such a basis for legislation."). 

332. Turner Broadcasting System v. FCC, 520 U.S. 180,213 (1997). 
333. /d. at213-14. 
334. City of Erie v. Pap's A.M., 529 U.S. 277, 301 (2000) (citing Renton v. Playtime 

Theatres, Inc., 475 U.S. at 52). 
335. /d 
336. Turner Broadcasting System, 520 U.S. at 218 (quoting United States v. Albertini, 

472 u.s. 675,689 (1985)). 
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courts are permitted to defer to legislative judgment to regulate conduct. 337 

The third requirement for a regulation to pass the 0 'Brien test is that 
the government interest must be unrelated to the suppression of free expres­
sion.338 Thus, the regulation must be "content-neutral." This means that the 
regulation must not target expression according to its content, and the gov­
ernment must also justify the regulation without reference to the content of 
the regulated speech.339 For example, an ordinance that prohibits the post­
ing of signs on public property regardless of their message is content­
neutral.340 In contrast, a law restricting the transmission of cable television 
channels dedicated to programming labeled sexually oriented is content­
based. 341 Regulations are subject to a stricter analysis than 0 'Brien pro­
vides if they are content-based or directed at and restrict speech instead of 
conduct. 342 (In the commercial speech context, such a restriction would be 
subject to Central Hudson analysis.343) 

337. See Brown v. Entm't Mercbs. Ass'n. 131 S. Ct. 2729,2738 (2011) ("Rather, rely­
ing upon our decision in Turner Broadcasting System, Inc. v. FCC, 512 U.S. 622 (1994), the 
State claims that it need not produce such proof because the legislature can make a predic­
tive judgment that such a link exists, based on competing psychological studies. But reliance 
on Turner Broadcasting is misplaced. That decision applied intermediate scrutiny to a con­
tent-neutral regulation. Id. at 661-662, 114 S. Ct. 2445. California's burden is much higher, 
and because it bears the risk of uncertainty ... ambiguous proof will not suffice."); Turner 
Broadcasting System, 512 U.S. at 665 ("We agree that courts must accord substantial defer­
ence to the predictive judgments of Congress. Sound policymaking often requires legislators 
to forecast future events and to anticipate the likely impact of these events based on deduc­
tions and inferences for which complete empirical support may be unavailable.") (internal 
citation omitted); see also Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 558 (2001) (find­
ing the state passed the third prong of Central Hudson by relying on substantial amount of 
evidence); 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 505 (1996) (government fail­
ing prong three because it did not present evidence that its price-advertising ban would sig­
nificaritly reduce alcohol consumption). 

338. United States v. O'Brien, 391 U.S. 367, 377 (1968). 
339. Boos v. Barry, 485 U.S. 312, 320 (1988) (citing Va Pharmacy Bd. v. Va Citizens 

Consumer Council, Inc., 425 U.S. 748, 771 (1976)). 
340. Members of the City Council of Los Angeles v. Taxpayers for Vincent, 466 U.S. 

789,805-807 (1984). 
341. United States v. Playboy, 529 U.S. 803, 813 (2000) (Because the Act designated 

cable channels based on the content of the programming, it could not be analyzed under 
0 'Brien, and instead was subject to strict scrutiny.); see also Frisby v. Schultz, 487 U.S. 474, 
481 (1988) ("For the State to enforce a content-based exclusion it must show that its regula­
tion is necessary to serve a compelling state interest and that it is narrowly drawn to achieve 
that end.") (quoting Perry Educ. Ass'n. v. Perry Local Educ. Ass'n, 460 U.S. 37,45 (1983)). 

342. Texas v. Johnson, 491 U.S. 397 (1989); see also Spence v. Washington; 418 U.S. 
405 (1974). In the realm of traditional political speech, such measures would be subject to 
strict First Amendment scrutiny. See, e.g., Texas v. Johnson, 491 U.S. 397, 412-14 (1989) 
(holding that the government may not prohibit expression of an idea merely because it finds 
the idea offensive; therefore, Johnson's conviction for flag burning in a show of political 
expression and protest must be subject to .. the most exacting scrutiny" rather than 0 'Brien's 
more lenient standard). 

343. See, e.g., Lorillard Tobacco Co., 533 U.S. at 567 ("By contrast to Justice Stevens, 
we do not believe this regulation can be construed as a mere regulation of conduct under 
United States v. 0 'Brien. To qualify as a regulation of communicative action governed by 
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The final inquiry under 0 'Brien is to determine whether any inci­
dental restrictions on alleged First Amendment freedoms are no greater than 
necessary to further the government's interest. The Court confirmed that 
when it evaluates "a content-neutral regulation which incidentally burdens 
speech, [it] will not invalidate the preferred remedial scheme because some 
alternative solution is marginally less intrusive on a speaker's First 
Amendment interests.'.J44 Therefore, as long "as the means chosen are not 
substantially broader than necessary to achieve the government's interest, .. 
. the regulation will not be invalid simply because a court concludes that the 
government's interest could be adequately served by some less-speech­
restrictive alternative.''345 The Court thus looks to whether the regulation is 
narrowly tailored to eliminate the harms the government seeks to rectify, 
without significantly restricting a substantial quantity of speech that does 
not create the same harms. 346 Part four of 0 'Brien requires the court to en­
sure that the government properly confined the breadth and burden of the 
regulation. 347 

2. Other Standards to Regulate Conduct 

It is important to note that in Lorillard, the Supreme Court analyzed 
Massachusetts' regulation of self-service displays not only in light of 
0 'Brien, but also under the standard derived from cases involving the regu­
lation of the ''time, place and manner" of protected speech. Prior to Lo­
rillard, the Court had noted the essential equivalence of the 0 'Brien 
"conduct" test and the time, place, and manner analysis, observing that the 
two regimes "embody much [of] the same standards."348 The time, place 
and manner test is often applied to zoning cases349 or cases involving re-

the scrutiny outlined in O'Brien, the State's regulation must be unrelated to expression. 
Here, Massachusetts' height restriction is an attempt to regulate directly the communicative 
impact of indoor advertising.'') (internal citations omitted). · 

344. Turner Broad. Sys., Inc. v. FCC, 520 U.S. 180, 217-18 (1997). 
345. Jd. at 218 (quoting Ward v. Rock Against Racism, 491 U.S. 781,800 (1989)). 
346. Id. at 216. 
347. Clark v. Cmty. for Creative Non-Violence, 468 U.S. 288, 299 (1984); see also 

Ward v. Rock Against Racism, 491 U.S. 781 (1989). 
348. Barnes v. Glen Theatre, Inc., 501 U.S. 560, 566 (1991); see also Clark v. Cmty. 

for Creative Non-Violence, 468 U.S. 288,299 n.8 (1984). 
349. The time, place and manner test has also been applied to zoning ordinances, which 

are a form of content-neutral regulation. In his concurring opinion in Lorillard, Justice 
Thomas distinguished valid zoning restrictions from those struck down in the case. Massa­
chusetts had argued that the 1,000 feet restrictions were "'zoning-type restrictions' that 
should receive 'the intermediate level of scrutiny traditionally associated with various forms 
of'time, place, and manner' regulations."' Lorillard Tobacco Co., 533 U.S. at 573 (Thomas, 
J., concurring). However, the Court analyzed them under Central Hudson and found that 
they failed prong four of that test Thomas explained that the regulations could not be con­
sidered valid zoning laws, and should not be analyzed under the time, place, and manner test 
because they were not content-neutral. Id. (Thomas, J., concurring) (citing Ward v. Rock 
Against Racism, 491 U.S. 781, 791-96 (1989)). The 1000 feet restriction was based on the 
billboards' tobacco-based content The cornerstone of valid time, place, and manner regula-
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strictions on speech on government property.350 Under this test, the gov­
ernment may impose reasonable restrictions "on the time, place, or manner 
of protected speech, provided the restrictions 'are justified without refer­
ence to the content of the regulated speech, that they are narrowly tailored 
to serve a significant governmental interest, and that they leave open ample 
alternative channels for communication of the information. "'351 The 
Court's analysis of the tobacco display regulations drew from principle and 
precedent in both lines of cases. 

Apart from the ban on self-service displays of tobacco products up­
held in Lorillard Tobacco Co. v. Reilly, few cases directly address the regu­
lation of product location within a store in the context of the First 
Amendment. In one of the few, Village of Hoffman Estates v. Flipside, 
Hoffman Estates, Inc., a store called Flipside challenged an ordinance regu­
lating the sale of the drug paraphernalia within the proximity of literature 
about illegal drug use because it wanted to continue placing certain items at 
the point of purchase for fear of shoplifting. 352 The Court held that "insofar 
as any commercial speech interest is implicated here, it is only the attenuat­
ed interest in displaying and marketing merchandise in the manner that the 
retailer desires. We doubt that the village's restriction on the manner of 
marketing appreciably limits Flipside's communication of information."353 

The Court found that the ordinance did not restrict commercial speech, but 
rather regulated "business behavior,'' and thus it did not subject the ordi­
nance to the Central Hudson test. 354 

Although the Court did not cite O'Brien in Flipside, the analysis in the 
case is similar to that in Lorillard. In both cases, the Court acknowledged 
the existence of a potential commercial speech interest. However, in Lo­
rillard, the Court upheld the ban on self-service displays as a regulation of 
conduct under O'Brien, whereas in Flipside, the Court simply stated that 
the law "does not reach constitutionally protected conduct.'.J55 This likely 
reflects the evolution of the commercial speech doctrine over time. Since 
the inception of the commercial speech doctrine, the Court has increasingly 
interpreted the First Amendment to provide more stringent protection to 
commercial expression over the years. 356 

tions is their content-neutrality. 
350. Clark v. Cmty. for Creative Non-Violence, 468 U.S. 288, 293 (1984); see also 

Heffron v. Int'l Soc'y for Krishna Consciousness, Inc., 452 U.S. 640, 647 (1981); Galena v. 
Leo~e, 638 F.3d 186, 199 (3d Cir. 2011). 

351. Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989) (quoting Clark v. Cmty. 
for Creative Non-Violence, 468 U.S. 288,293 (1984)). 

352. Vill. ofHoffinan Estates v. Flipside, Hoffinan Estates, Inc., 455 U.S. 489 (1982). 
353. Id at 496 (emphasis omitted). 
354. Id at 496-499. 
355. Id at497. 
356. See, e.g., Sorrell v. IMS Health Inc., 131 S. Ct. 2653, 2685 (2011) (Breyer, J., 

dissenting) (refening to lack of precedent for subjecting the type of regulation at issue to the 
Central Hudson test and expressing concern that the majority opinion will open "a Pandora's 
Box of First Amendment challenges to many ordinary regulatory practices that may only 
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C. Constitutional Analysis of the In-Store Regulations 

There are two practical options that can be implemented at a state or 
local level that the government could consider in addressing in-store pro­
motions: regulate the location of products not meeting nutritional guide­
lines or products bearing characters on the packaging that do not meet 
nutritional guidelines. 357 Within the retail environment, the key locations to 
consider are shelf level and location, special displays such as end-cap dis­
plays, and check-out aisles. 

1. Regulating Product Location Based on Nutritional Criteria 

The government could determine that it wants to regulate the location 
of unhealthy food products by designating products solely according to 
their nutritional profiles. Because there is no expressive component to nu­
tritional profiles, it would be difficult for industry to argue that this is a reg­
ulation of commercial expression. The government could enact strong 
nutritional guidelines for foods to be placed in specific areas such as at the 
check-out or in the bulk displays located at the end of aisles. The govern­
ment could likewise regulate the location of specific products according to 
nutritional profile, such as sugar-sweetened beverages, so that they must be 
placed in destination locations in the back of the store. 

If the government were to regulate the location of food and beverage 
products within a retail establishment based solely on nutrition criteria, the 
government would have a strong argument that this is a pure regulation of 
conduct, not implicating the First Amendment.358 Requiring retailers to 
alter the location of a product within the store based solely on a non­
expressive element such as nutrition criteria should be considered a regula­
tion of pure conduct. 

The Ninth Circuit upheld San Francisco's ban on pharmacies selling 
tobacco products, explaining that selling cigarettes is not protected expres­
sive activity because "[i]t doesn't even have 'an expressive component. ".359 

incidentally affect a commercial message''). 
357. A regulation based only on the use of character would be over-inclusive to address 

nutrition. Characters may be found on healthy products or products· only for adults or non­
food products. Cf Bad Frog Brewery, Inc. v. N.Y. State Liquor Auth.,134 F.3d 87,92 (2d 
Cir. 1998) (reminding the parties that other characters have been used to market beer, includ­
ing the Budweiser Frogs, Spuds Mackenzie and the Bud-Ice Penguins, and rejecting the 
advertising restrictions). 

358. Arcara v. Cloud Books, Inc., 478 U.S. 697, 706-707 (1986) ("[W]e have subject­
ed such restrictioti.s to scrutiny only where it was conduct with a significant expressive ele­
ment that drew the legal remedy in the first place, as in 0 'Brien, or where a statute based on 
a nonexpressive activity has the inevitable effect of singling out those engaged in expressive 
activity, as in Minneapolis Star. This case involves neither situation. and we conclude the 
First Amendment is not implicated by the enforcement of a public health regulation of gen­
eral application against the physical premises in which respondents happen to sell books."). 

359. Philip Morris USA, Inc. v. City and Cnty. ofS.F., 345 Fed. Appx. 276, 277 (9th 



176 INDIANA HEAL1H LAW REVIEW [Vol. 9:1 

The Ninth Circuit held that the sale of an item is pure conduct and not pro­
tected by the First Amendment.360 

In the context of private litigation, where the court is not analyzing a 
government restriction on speech under the First Amendment, but rather 
analyzing private parties' .actions implicating another party's communica­
tion interests, courts have found that shelf placement and location within 
retail environments are not speech. In the antitrust context, courts have 
found that moving a product to a location a manufacturer deems less ideal 
does not implicate the company's ability to communicate with consum­
ers.361 In the context of a trademark infringement and false advertising law­
suit, a district court found that a retailer's display of a product under the 
wrong name and in the incorrect shelf location was not actionable because 
the display of products in a certain location does not constitute "commercial 
advertising or promotion.'.362 The Eleventh Circuit affirmed the district 
court's opinion, in which the district court explained: 

[P]roduct placement is not commercial speech .... It 
is difficult to see how merely displaying products on a 
store shelf qualifies as speech .... If product place­
ment such as that ·alleged here was sufficient to con­
stitute commercial advertising or promotion, grocery 
store aisles, with competing products displayed one 
after another and often inadvertently placed over an 

Cir. 2009) (quoting Talk of the Town v. Dep't of Fin. & Bus. Servs., 343 F.3d 1063, 1069 
(9th Cir. 2003) (citing Arcara, 478 U.S. at 701-02, 706 (1986)); cf. Lorillard Tobacco Co., 
533 u.s. at 550. 

360. Cf. Ginsberg v. N.Y., 390 U.S. 629, 638 (1968) (Although decided under the First 
Amendment, and not as a regulation of conduct, the Supreme Court noted that governrilent 
has power "to control the conduct of children" that "reaches beyond the scope of its authori­
ty 9ver adults.''). 

361. Antitrust lawsuits provide an interesting lens through which to view the food in­
dustry's concerns with respect to shelf location. For example, in R.J. Reynolds Tobacco Co. 
v. Philip Mo"is USA, Inc., 199 F. Supp. 2d 362 (M.D. N.C. 2002), qff'd, 67 Fed. Appx. 810 
(4th Cir. 2003), competing tobacco companies sued Philip Morris ("PM") for anticompeti­
tive behavior under the Sherman Action. The relevant portions of the complaint alleged that 
PM was paying retailers for actvantageous signage space and displays of their products, 
which plaintiffs alleged restricted the tlow of their information to consumers. Id. at 380-81. 
The court found that, although retailers that sign onto PM's program do give more advanta­
geous display and sign space to PM products, plaintiffs were not excluded from posting 
signs or displaying their products in alternative locations in the store, (or even entering in 
their own agreements with ret8ilers for more advantageous visibility). The court found as a 
matter of law that PM's practice .. does not unreasonably deny consumers needed infor­
mation." /d. at 396. Importantly, the court concluded that plaintiffs ability to communicate 
in other places within the swre, other than the most prime visibility locations, did not unrea­
sonably deny consumers commercial information .. See also El Aguija Food Prods., Inc. v. 
Gruma Corp., 301 F. Supp. 2d 612 (S.D. Tex. 2003), qff'd, 131 Fed. Appx. 450 (5th Cir. 
2005). 

362. Optimum Techs., Inc. v. Home Depot USA, Inc ... No. 1:04-CV-3260-TWT, 2005 
U.S. Dist. LEXIS 34776, at *19-20 (N.D. Ga. December 5, 2005), qff'd, 217 Fed. Appx. 899 
(11th Cir. 2007). 
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incorrect store tag, would constitute actionable false 
advertising. 363 

These cases confirm that courts accept the proposition that the place­
ment of products in locations not considered ideal to the manufacturer does 
not cut off their ability to communicate with customers. This measure is 
applicable and legally defensible for unhealthy food products to protect 
children without implicating commercial speech.364 

By locating items of poor nutritional value out of checkout aisles or 
end-cap displays,365 and placing healthier items (or non-food items) in their 
place, such an ordinance leaves open alternative channels for vendors to sell 
and convey the same information about their products. Likewise, such re­
location does not impede consumers' access to these exact same products 
because they would be located elsewhere. in the store.366 

Once outside the purview of the First Amendment, the government 
must only show that the regulation is rationally related to a legitimate gov­
ernment interest. 367 Here, this would be a valid regulation of "commercial 
transactions," 368 or "business behavior,'o369 that rests on a rational basis and 
should be upheld under this criterion. 

2. Regulating Product Location Based on Nutritional Criteria and 
Character Use 

The second method to positively influence the food choices by chil-

363. Id. (internal citations omitted). 
364. See also Bad Frog Brewery v. N.Y. State Liquor Auth., 134 F.3d 87, 98-99 (2d 

Cir. 1998). Under a discussion of why a commercial speech restriction failed prong four of 
the Central Hudson test, the Second Circuit suggested in store regulation of the location of 
the product would have been a viable alterative to regulating speech. The Second Circuit did 
not analyze its suggestion, but it is worth noting the measure it found was available to the 
state: ''to whatever extent [the state] is concerned that children will be harmfully exposed to 
the Bad Frog labels when wandering without parental supervision around grocery and con­
venience stores where beer is sold, that concern could be less intrusively dealt with by plac­
ing restrictions on the permissible locations where the appellant's products may be displayed 
within such stores." /d. at 101. 

365. Gale Group. Confection detection: creative merchandising works - Food - Candy 
stores-within-a-store concept offer colorful, interactive displays - Brief Article DSN Retail­
ing Today, June 24, 2002 ("The key to location is realizing candy is an impulse purchase. It 
reacts more to a display than it does to price.') 

366. Lorillard Tobacco Co., 533 U.S. at 569-70. 
367. Ysursa v. Pocatello Educ. Ass'n, 172 L. Ed. 2d 770, 778 (2009) ("Given that the 

State has not infringed the unions' First Amendment rights, the State needs only demonstrate 
a rational basis to justifY the [law]. j. 

368. Sorrell, 131 S. Ct. 2653 at 2675 (Breyer dissenting) ("'[R]egulatory legislation 
affecting ordinary commercial transactions js not to be pronounced unconstitutional' if it 
rests 'upon some rational basis within the knowledge and experience of the legislators."') 
(quoting United States v. Carotene Products Co., 304 U.S. 144, 152 (1938). 

369. Flipside, 455 U.S. at 499. 
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dren would be to regulate the location of food products of poor nutritional 
quality also bearing characters to address the poor nutrition-related beliefs 
and behaviors of children. By addressing the use of characters on unhealthy 
food products, the regulation would be directly moving the problem prod­
ucts to make the default choice the healthy choice and allow adults shop­
ping with children to avoid specific areas of the retail environment. This 
would not be suppressing speech but simply moving it to another location. 
It would also not address more character use than essential. Thus, charac­
ters on healthy products (such as carrots) would not be regulated. 370 The 
regulation could likewise exclude characters on products only legally pur­
chasable by adults, such as beer, in order to address the harm the govern­
ment seeks to rectify, without restricting speech that does not create the 
same harm. 371 

Regulating the location of products according to the nutrition profile 
and use of characters may spur a legal challenge by retailers and/or manu­
facturers, who would argue that the characters are a form of commercial 
speech and that the regulation Violates their First Amendment rights of 
commercial expression. The first question is whether the use of cartoon 
characters is a form of commercial speech. Section 5.8.1., above, analyzed 
the use of characters on unhealthy food products under the theory that they 
are deceptive to children and thus not protected by the First Amendment. 
The government would want to assert the same argument here as well. If a 
court disagrees, it would find that the characters are a form of commercial 
expression. 

The second question is whether regulating the location of the products 
bearing such characters interferes with the industry's First Amendment 
rights of expression. The government has a valid argument that simply 
moving products within a store is pure regulation of conduct and could cite 
the precedent discussed above. However, the industry would argue that 
designating a product according to the use of characters is content-based. If 
a court did not agree that this was a pure regulation of conduct, the closest 
precedent to the proposed regulation here would be the ban on self-service 
displays upheld in Lorillard as a regulation of expressive conduct. 372 Like 

370. A regulation aimed solely at moving products with illustrations would seem to be 
ill-tailored because it would implicate healthy products (such the "Sun-Maid Girl" on raisins, 
or carrots with characters), products for adults, thus not furthering the government's public 
health interests, so could be considered overbroad. 

371. Turner Broadcasting System v. FCC, 520 U.S. 180, 216 (1997); see, e.g., Bad 
Frog Brewery, 134 F .3d at 92 (The court reminded the parties that other characters have 
been used to market beer, including the Budweiser Frogs, Spuds Mackenzie and the Bud-Ice 
Penguins and rejected the advertising restrictions). 

372. Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 567 (2001) (citing 940 Code of 
Mass. Regs. §§ 21.04(2)(c}-{d), 22.06(2)(c}-{d) (2000)) (The regulations' stated purpose 
was to minimize customer access without proper age verification to prevent minors from 
obtaining tobacco products.). 
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in Lorillard, the state would be seeking to regulate conduct ''that may have 
a communicative component," but altering the location of the products 
within the retail establishment "for reasons unrelated to the communication 
of ideas."373 Under this precedent, a court should analyze the retail regula­
tion under O'Brien.314 

a. Analysis under 0 'Brien 

Under 0 'Brien analysis, a court will first ask if such regulations are 
within the constitutional power of the government. 375 State and local gov­
ernments can regulate retail establishment to further public health under 
their traditional police power.376 For example, in the tobacco context, gov­
ernments often require tobacco retailers to be licensed and to agree to cer­
tain conditions, such as not selling cigarettes to children, in order to 
operate.377 This proposed regulation of the retail environment would be 
similar public health regulations of retailers enacted as part of the state and 
local governments' police power. 

Second, courts ask if the regulations will further an important or sub­
stantial governmental interest. 378 In the case of retail food regulations, the 
government would have several rationales for locating unhealthy items with 
characters in destination locations. The state has an interest in protecting 
children from overreaching by commercial entities and correcting children's 
poor nutrition-related beliefs and behaviors that result from such overreach­
ing. 379 The regulation seeks to support public health by making the loca­
tions most frequented in the store supportive of making healthy choices, 
thus encouraging healthy default choices. In addition, by requiring un­
healthy products directed at children to be placed in destination locations, 
this would enable adults to avoid the products when shopping with children, 
thereby bolstering parents and guardians in their roles as nutritional gate­
keej>ers. 380 

The government has a valid argument that these public health and 
consumer protection rationales will be furth~red by the regulations within 
retail establishments. In this context, the Court has held that under 0 'Brien, 

373. Jd. at 570 (internal citations omitted). 
374. /d. at 569. 
375. United States v. O'Brien, 391 U.S. 367, 377 (1968). 
376. City of Erie v. Pap's A.M., 529 U.S. 277, 296 (2000); Gostin, supra note 337, at 

282-83. 
377. See, e.g., New York Laws: New York City Administrative Code: Tobacco Product 

RegulationAct. §§ 17-616-17-626. 
378. O'Brien, 391 U.S. at 377. 
379. Bd. ofTrs. of the State Univ. ofN.Y. v. Fox, 492 U.S. 469 (1989). 
380. Bellotti v. Baird. 443 U.S. 622, 634 (1979); FCC v. Pacifica Foundation, 438 U.S. 

726,749 (1978) (quoting Ginsberg v. New York. 390 U.S. 629) (the government's interest in 
"supporting 'parents' claim to authority in their own household'" justifies restricting other­
wise protected expression). 
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a government "must be allowed a reasonable opportunity to experiment 
with solutions to admittedly serious problems. "'381 Even if a court doubts 
that the regulation will "greatly'' reduce the problem to be solved, "0 'Brien 
requires only that the regulation further the interest" identified by the gov­
ernment. 382 Based on the research delineated above, the government can 
establish that the regulations would further these public health and consum­
er protection interests. 

Third, the court will ask if the governmental interest is unrelated to the 
suppression of free expression;383 this means that the regulation must not 
target expression according to its content and the government must also 
justify the regulation without reference to the content of the regulated 
speech. 384 Industry might argue that the regulation is not content-neutral 
because it incorporates the use of characters, which it considers to be pro­
tected speech. The government would argue that regulation does not target 
expression because it is not disagreeing with any message that the manufac­
turer is attempting to convey by using characters on its packaging or any 
message the retailer may have by locating the products in their originallo-

. cations. Rather, the governtnent would simply be seeking to move these 
messages to another location within the same retail establishment for the 
reasons delineated in the second inquiry above, thereby moving any expres­
sive component to a different location-not to suppress the expression it­
self. The industry would likely challenge the content neutrality of the 
regulation by arguing that designating a product by reference to the use of a 
cartoon character would be content-based. It is worth analyzing to what 
extent this is a valid argument under the 0 'Brien test. 

(/) Content-neutrality 

In Lorillard the Court did not expand on the content-neutrality of the 
regulation upheld under O'Brien. Apart from Lorillard, the Court had not 
applied 0 'Brien to expressive commercial conduct but the closest case on 
point is Flipside v. Hoffman Estates where the Court upheld the city's ordi­
nance which moved the location of commercial products within the retail 
environment. The ordinance in that case "licenses and regulates the sale of 
items displayed 'with' or 'within proximity of' 'literature encouraging ille­
gal use of cannabis or illegal drugs, • . . . . [and] drug-related designs or 
names on cigarette papers may subject those items to regulation." Howev-

381. City of Erie v. Pap's A.M., 529 U.S. 277, 301 (2000) (citing Renton v. Playtime 
Theatres, Inc., 475 U.S. 41, 52 (1986) (quoting Young v. American Mini Theatres, 427 U.S. 
50, 71 (1976) (plurality opinion))). 

382. Id. . 
383. O'Brien, 391 U.S. at377. 
384. Boos v. Barry, 485 U.S. 312, 320 (1988) (quoting Virginia Pharmacy Bd. v. Vir­

ginia Citizens Consumer Council, Inc., 425 U. S. 748, 771 (1976)). 
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er, the Court found that, ''the village does not restrict speech as such, but 
simply regulates the commercial marketing of items that the labels reveal 
may be used for an illicit purpose." 385 Thus the Court recognized that the 
method to determine which commercial·speech was subject to the ordinance 
was to look at the content of the label.386 The purpose of the regulation was 
not to limit the speech but move it to a different location. On this latter 
point, the Court concluded that, ''insofar as any commercial speech interest 
is implicated here, it is only the attenuated interest in displaying and mar­
keting merchandise in the manner that the retailer desires. We doubt that 
the village's restriction on the manner of marketing appreciably limits Flip­
side's communication ofinformation." 387 

Based on this case, the government has a good argument that moving 
the location of items defined through nutrition profile and the use of charac­
ters should withstand First Amendment scrutiny. The Court's commercial 
speech jurisprudence has . evolved since Flips ide, so a comparison to two 
cases concerning core speech (which is strictly protected) can also flesh out 
the concept of content-neutrality. In Boos v. Barry, the Court found the 
restriction at issue to be content-based. In that case Washington, D.C. at­
tempted to prohibit individuals from displaying signs 500 feet from foreign 
embassies if the sign brought that foreign government into ''public disre­
pute!.J88 The Court found this regulation to be content-based because it 
prohibited political speech based on the content of the speech in a public 
forum. 389 The Court noted that the city attempted to justify the regulation 
based on the need to protect the "dignity of foreign diplomatic person­
nel. "390 Disregarding the forum and political aspect of the speech, the case 

385. Viii. ofHoffinan Estates v. Flipside, 455 U.S. 489, 496 (1982). 
386. See also Hill v. Colorado, 530 U.S. 703, 721-22 (2000) ("It is common in the law 

to examine the content of a communication to determine the speaker'& purpose. Whether a 
particular statement constitutes a threat, blaclnnail, an agreement to fix prices, a copyright 
violation, a public offering of securities, or an offer to sell goods often depends on the pre­
cise content of the statement. We have never held, or suggested, that it is improper to look at 
the content of an oral or written &tatement in order to determine whether a rule of law applies 
to a course of conduct. With respect to the conduct that is the focus of the Colorado statute, 
it is unlikely that there would often be any need to know exactly what words were spoken in 
order to determine whether 'sidewalk counselors' are engaging in 'oral protest, education, or 
counseling' rather than pure social or random conversation. Theoretically, of course, cases 
may arise in which it is necessary to review the content of the statements made by a person 
approaching within eight feet of an unwilling listener to determine whether the approach is 
covered by the statute. But that review need be no more extensive than a determination of 
whether a general prohibition of 'picketing' or 'demonstrating' applies to innocuous speech. 
The regulation of such expressive activities, by definition, does not cover social, random, or 
other everyday communications .... Nevertheless, we have never suggested that the kind of 
cursory examination that might be required to exclude casual conversation ftom the coverage 
of a regulation of picketing would be problematic."). 

387. Viii. ofHoffinan Estates, 455 U.S. at496. 
388. Boos v. Barry, 485 U.S. 312,315 (1988). 
389. Id at 319. 
390. /d. at 321. 
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nonetheless addressed a ban on content-based political expression. Even in 
the context of political expression the outcome could have been different if 
the ordinance just required the protesters with such signs to move to another 
location outside the embassies. The case of Hill v. Colorado stands for this 
propositioJI. 391 

In Hill v. Colorado, the Court sought to determine the constitutionality 
of a statute prohibiting people from approaching one another within 100 
feet of the entrance to any health care facility to engage in protest or educa­
tion. The principal inquiry in the Court's analysis of content-neutrality was 
to determine "'whether the government has adopted a regulation of speech 
because of disagreement with the message it conveys. "'392 The Court found 
that the statute was content-neutral because it did not regulate speech, but 
rather regulated ''the places where some speech may occur;" it was not 
adopted because the government disagreed "with the message it conveys" 
because it equally applied to all demonstrators regardless of the view­
point.393 The Court specifically stated: "We have never held, or suggested, 
that it is improper to look at the content of an oral or written statement in 
order to determine whether a rule of law applies to a course of conduct. "394 

In the case of regulation of products within retail environments, the 
government would likewise not be regulating speech but rather regulating 
the place where some speech may occur. Second, the government does not 
disagree with a message that a cartoon character may indicate but simply 
requires a "cursory examination" of the package to identify which packages 
fall under the ordinance. 395 The regulation would cover all products with a 

391. The majority in Colorado v. Hill noted that the persons going into the health care 
center would be unwilling listeners and compared them to a captive audience. Captive audi­
ence jurisprudence is based on a privacy interest, and in this case it was the access to health 
care. Hill, 530 U.S. at 718. Although a similar privacy interest would not likely attach to a 
supermarket experience, an analogy could be drawn because going into a food store is a 
necessity to obtain food and further, in order to purchase food. customers must exit through a 
check-out aisle which is lined with items known to induce impulse purchases. Erznoznik v. 
City of Jacksonville, 422 U.S. 205, 209, 210-11 (1975); see also Lehman v. City of Shaker 
Heights, 418 U.S. 298, 302 (1974). Even if a court does not perceive customers to be a cap­
tive audience, this is how retailers view them. Restrictions on traditional speech have been 
upheld when the listener has been considered captive and ooable to avoid offensive speech. 
In Lehman, the Court found that riders on the city's public transit system were a captive 
audience, and the city could reject political advertisements on its vehicles. The Court found 
that the '"streetcar audience is a captive audience. It is there as a matter of necessity, not of 
choice."' /d. at 302. Likewise, a food store is a place one goes out of necessity and the 
checkout aisle is a place one must enter and cannot avoid in order to purchase food necessi­
ties. In the school context the Court has recognized that children are a captive audience and 
has afforded increased protection from exposure to sexually explicit, indecent, or lewd 
speech. See Bethel Sch. Dist. v. Fraser, 478 U.S. 675,684 (1986). 

392. Hill, 530 U.S. at 718 (quoting Ward v. Rock Against Racism, 491 U.S. 781, 791 
(1989)). 

393. Id at 719-20. 
394. !d. at 722. 
395. !d. 
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character that do not meet the nutritional guidelines, not differentiating 
among potential "messages" that the character is cute, funny or "creepy."396 

Because the character restriction is based. on nutritional guidelines and not 
on the type of character, the regulation would not be choosing among dif­
ferent types of characters or messages that different characters may be at­
tempting to send from an industry perspective. 

One purpose behind the ban on self-service displays in Lorillard To­
bacco Co. v. Reilly, was to move tobacco products to areas where children 
could not access them.397 Similarly, the supermarket restrictions would be 
moving harmful products to different locations so adults accompanied by 
children can avoid if they so wish. The Second Circuit suggested this exact 
measure to protect children in the retail environment from seeing .a "vulgar" 
character on beer labels: 

[T]o whatever extent [the state] is concerned that 
children will be harmfully exposed to the Bad Frog 
labels when wandering without parental supervision 
around grocery and convenience stores where beer is 
sold, that concern could be less intrusively dealt with 
by placing restrictions on the permissible locations 
where the appellant's products may be displayed with­
in such stores. 398 

The Court's reasoning in Tennessee Secondary School v. Brentwood is 
also relevant.399 The Court recognized the need to protect "impressionable 
middle school" children from overreaching by a letter from a sports coach, 
as a "hard-sell tactic.'..wo In the case of a letter, the parent retrieves the mail 
and could control whether to give the middle school child the letter. In the 
supermarket, parents cannot similarly shield their children from all food 
packaging. In Brentwood, the letter came from a coach seeking to solicit 
participation in football-the Court found that this "could lead to exploita­
tion, distort competition between high school teams, and foster an environ­
ment in which athletics are prized more highly than academics. "401 In the 
supermarket, the characters are certainly a hard-sell tactic because they in­
duce purchase requests by children who do not even know what is in the 
packaging and also influence children to prefer the food with the character. 

396. Derek Thompson, Burger King's Horrible, Creepy Ad Campaign isn't Working, 
The Atlantic, June 22, 2009, http://www.theatlantic.comlbusinesslarchive/2009/06/burger­
kings-horrible-creepy-ad-campaign-isnt-working/19870/. 

397. Lorillard Tobacco Co., 533 U.S. at 567. . 
398. Bad Frog Brewery v. N.Y. State Liquor Auth., 134 F.3d 87, 101 (2nd Cir. 1998). 
399. Tenn. Secondary Scb. Athletic Ass'n v. Brentwood Acad., 551 U.S. 291 (2007). 
400. ld. at 296. 
401. Tenn. Secondary Sch. Athletic Ass'n v. Brentwood Acad., 551 U.S. 291, 300 

(2007). 
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A similar argument can be made that this fosters an environment where 
packaging is "prized more" than the food contained therein, and especially 
healthy nutritious food. The government bas a valid argument that the 
regulation is content-neutral and the court should proceed to the fourth in­
quiry under O'Brien 

b. 0 'Brien inquiry continued 

Under the final inquiry under O'Brien, the government must show that 
any incidental restriction on alleged First Amendment freedoms is no great­
er than is essential to further that interest.402 Even if the manufacturers and 
retails bad some kind of expressive interest in the original location of the 
products, by placing the products in the new location within the same retail 
establishment, any incidental restriction on alleged First Amendment free­
doms would be no greater than is essential to further that interest.403 This 
paper explored several other options in order to address the problem of 
character marketing on unhealthy food and beverages. These regulations of 
conduct are the least restrictive available to state governments, while also 
addressing the problem sought to be rectified. 

In the food context, the government bas evidence that regulating the 
location of products does alter consumer behavior. 404 The government has 
a good argument that the retail establishment regulations are narrowly tai­
lored to eliminate the harms the government seeks to rectifY, without signif­
icantly restricting any quantity of speech that does not create the same 
harms. 405 Thus even assuming retailers and manufacturers have a cogniza­
ble speech interest in the original means or location of displaying· their 

·products, the ordinances should pass this part of the test because the expres-
sive components are simply being moved to a different location and are not 
being suppressed.406 Given that the retail food environment fosters pur­
chase of foods high in calories and low in nutrients and that some of the 
worst foods are placed where impulse purchases are most likely, a strong 
argument can be made that government bas a compelling interest in chang­
ing this environment, particularly as it affects children. 407 

402. United States v. O'Brien, 391 U.S. 367, 377 (1968). · 
403. /d 
404. See, e.g., Gale Grp. Confection Detection: Creative Merchandising Works -Food 

-Candy Stores-Within-a-Store Concept Coffer Coloiful, Interactive Displays- Brief Article 
DSN Retailing Today (June 24, 2002), ht1p://findartic1es.comlp/articleslmi_m0FNP 
/is_12_ 41/ai_87776891/ (''The key to location is realizing candy is an impulse purchase. It 
reacts more to a display than it does to price. j. 

405. Turner Broad. Sys. v. FCC, 520 U.S. 180,216 (1997). 
406. Lorillard Tobacco Co. v. Reilly, 533 U.S. 525,569 (2001). 
407. Brown v. Entm't Merchs. Ass'n, 131 S. Ct. 2729, 2762 (2011) (Breyer J. dissent­

ing) (The "'regulatio[n] of communication addressed to [children] need not conform to the 
requirements of the [F]irst [A]mendment·in the same way as those applicable to adults."') 
(quoting Ginsberg v. New York. 390 U.S. 629, 638 n.6, (1968) (quoting Thomas Emerson, 
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VII. CONCLUSION 

The food retail environment does not support healthy choices and in­
duces children to request and think they prefer unhealthy. food because of 
the use of characters and other promotions on packaging and throughout the 
store. The government may determine that it has an interest in addressing 
this environment based on its interests in advancing public health, protect­
ing children from manipulation and commercial exploitation, and support­
ing parents' role in child-rearing. Based on the best science evidence and 
within the constraints of the First Amendment, two viable methods to ad­
dress this environment emerge. 

The federal government is in the best position to enact a restriction on 
the use of characters on packaging for food and beverages that do not meet 
strong nutritional guidelines. The government can argue that the use of 
characters on unhealthy food is deceptive and misleading as directed at 
children and thus not protected under the First Amendment. If a court does 
not accept this argument, the government would have a strong argument 
that a well-defined restriction would survive scrutiny under the full Central 
Hudson test. 

Concurrently, or in the absence of federal regulation, state and local 
governments could regulate the location of such products within retail es­
tablishments that do not meet certain nutrition profiles or regulate the loca­
tion of the same unhealthy products that also bear characters on the 
packaging. The former should be considered and upheld as a pure regula­
tion of conduct and the latter should be upheld under the test developed in 
O'Brien. 

Government regulation may be warranted in light of the emerging ev­
idence that food retail and package promotions directed at children are pri­
marily for unhealthy food, and this environment is not being addressed by 
the industry despite self-regulation in other areas. To date government ac­
tion has largely focused on deceptive or misleading claims on food and 
beverage packaging directed at adult consumers. Industry has treated chil­
dren as active consumers for decades and research reveals that this is nega­
tively impacting children's beliefs and behaviors associated with unhealthy 
food products. Public health and government entities should address this 
environment by responding to the true role children play in the marketplace. 
In this way, the government can directly address deceptive and misleading 
practices targeting child-consumers and enact protective measures based on 
the most recent science. 

Toward a General Theory of the First Amendment, 72 YALE L. J. 877, 939 (1963))). 




